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2 UNITED STATES OF AMERICA, ETC., VS. 

Smith, trading as the B. F. Smith Fire-Proof Construction Company, 
and the American Bonding Company of Baltimore, a corporation 
for that heretofore to-wit on the 4tii day of November, 1910, the said 
defendant B. F. Smith, trading as the B. F. Smith Fire-Proof Con¬ 
struction Company, as principal, and the defendant the American 
Bonding Company of Baltimore, as surety, by their certain writing 
obligatory sealed with their seals and now shown to the Court here, 
the date whereof is the day and year aforesaid, acknowledged them¬ 
selves to be firmly held and bound unto the United States of America 
in the sum of fifteen thousand dollars to be paid to the United States 
of America; that the defendants although often requested so to do 
have not as yet paid the said sum of fifteen thousand dollars 

2 or any part thereof to the plaintiff, but have wholly refused, 
and still refuse so to do to the damage of the plaintiff in the 

sum of fifteen thousand dollars, and the plaintiff claims the sum of 
fifteen thousand dollars besides costs. 

2. And the plaintiff the United States of America to the use of the 
National Electrical Supply Company sues the defendants B. F. 
Smith, trading as the B. F. Smith Fire-Proof Construction Com¬ 
pany, and the American Bonding Company of Baltimore, for that 
the defendants heretofore to-wit on the 4th day of November, A. D. 
1910, by their certain writing obligatory sealed with their seals and 
now shown to the Court here, the date whereof is the day and year 
aforesaid, acknowledged themselves to be held and firmly bound to 
the plaintiff in the sum of fifteen thousand dollars to be paid to the 
plaintiff when they the defendants should be thereunto afterwards 
requested, which said writing obligatory was and is subject to a con¬ 
dition therein written as follows, to-wit; that the said B. F. Smith 
Fire Proof Construction Company would well and truly fulfill all 
the covenants and conditions of a certain contract between the said 
B. F. Smith Fire-Proof Construction Company and the United 
States of America dated the 3rd day of November, 1910, and should 
perform all the undertakings therein stipulated by it to be per¬ 
formed, and would well and truly comply with and fulfill the con¬ 
ditions of and perform all of the work and furnish all the labor and 
materials required by any and all changes in or additions to, or 
omissions from said contract which might thereafter be made, and 
should perform all the undertakings stipulated by it to be performed 
in any and all such changes in or additions thereto and would 
promptly make payment to all persons supplying labor or 

3 materials in the prosecution of the work contemplated by said 
contract whereupon said writing obligatory was to become 

null and void, otherwise to remain in full force and virtue. 

And the plaintiff says that thereafter, to-wit, on the 5th day of 
November, 1910, it contracted with the said B. F. Smith, trading as 
the B. F. Smith Fire-Proof Construction Company to furnish and 
install the electric wiring and conduit and put in place all fixtures 
called for by the said contract between the said defendant, B. F. 
Smith, trading as the B. F. Smith Fire-Proof Construction Com¬ 
pany and the United States of America, for the alteration and re¬ 
pair, changes and betterments of the United States Jail at Washing- 
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ton, D. tt, and theraafter didfurnhh and eSiteSSiSS 

Mid conduit and did put in pl«* B F . Smith Fire-Proof 

contract between B. F. Sm * th i ^ -E d states 0 f America, and the 
Construction Company and the United femes r gmith Fire -Proof 

said defendant B. F. Snu th-> trading Drom iged to pay to the plain- 
Construction Company undertook and prom d VJ of $ 1 ,934.00 
tiff the National Electrical , C ®f2 “ or any part thereof 

but the said defendant haa not^p . g now due d payable 

except the sum of $1 ' ' T ,, t : d Supply Company the sum of 

to the plaintiff the National El^ncalfeup^y^p trading ^ the 

$434.00, .and that the said defendant J and the American 
B. F. Smith PiK-ProofCoMtruct C P.J aUhough often re- 
Bonding Company of B ^”"“™L a V sum 0 f $434.00 or the said 

* jfiS5 KiSS SEX »»««•»*» 

sand dollars besides costs. g m ith, trading as the 

3 The plaintiff sues the defendant B.Kfem.tn^ ^ 

B. F. Smith Fire-Proof Constructio C J having a n office 

Bonding Company of , a body ^P. a f<ff that heretofore, 

and doing business in the District o ^ de f endant B . F . Smith 
to-wit, on the 3rd day o re _p r oof Construction Company entered 
trading as the B. F Sm th S, the United States of America repre- 
into a written contract wd-hth W Wickersham, Attorney General, 
sented in that behalf by George v> ■ w perform all the 

m furnish all the labor and materials and do a P and ^r- 
work required for the alteration andrepairs, cnang accordanC8 
ments of\he United States Jail in or to be to; 

with the requirements of certain OnmV General 0 f the United 
nished to said defendant by *he Aiming ^ feithful obse rvance 

States, Department of Justice, a to^ and conditions of 

and performance of all and a ff 11 undertakings therein 

rid contract, and the performance him and to weU 

stipulated by said defender“t to^P con ditions of and perform aW 
and truly comply with and fu &nd mater i a ls required by any 

of the work and furnish all t bo iggions from said contract 

and all changes in or additions to undertakings stipulated 

which might thereafter be made, and all suc h changes in 

by said defendant to he performed y fly ma ke payment 

ot additions thereto, and *at they wit ^ labor or material in the 
to all persons supplying said deten id wntrac t, and in 

prosecution of the work contemptotM ny provided, 

5 compliance with F. Smith 

the said defendant B. F. Smitn, k t b e defendant 

Fire-Proof Construction Company, as pnmnp , m on the 

the*American Bonding gmp^ofMtimore, F ^ Fni tod 

£*lme°r thSr eertoin^r 

Penal Lm of 
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sand dollars, the condition of said bond or writing obligatory being 
that the said defendant the B. F. Smith Fire-Proof Construction 
Company should and would well and truly fulfill all the covenants i 
and conditions of said contract and should perform all the under¬ 
takings therein stipulated by it to be performed, and should well and 
truly comply with and fulfill the conditions of and perform all of 
the work and furnish all the labor and materials required by any 
and all changes in or additions to or omissions from said contract 
which might thereafter be made, and should perform all the under¬ 
takings stipulated by it to be performed in any and all such changes 
in or additions thereto and would promptly make payment to all 
persons supplying labor or materials in the prosecution of the work 
contemplated by the said contract. And in order to carry out and 
perform the aforesaid contract, the aforesaid defendant B. F. Smith, 
trading as the B. F. Smith Fire-Proof Construction Company did on 
or about the 5th day of November, A. D. 1910, enter into a contract 
with the plaintiff whereby and whereunder the said plaintiff agreed 
to furnish and install the electric wiring and conduit and put in 
place all fixtures as described in the specifications and shown 

6 on the plans for the prosecution of the work contemplated in 
the contract between the United States of America and B. F. 

Smith, trading as the B. F. Smith Fire-Proof Construction Company 
for the alteration and repairs, changes and betterments of the United 
States Jail in Washington, D. C., and the said B. F. Smith trading 
as B. F. Smith Fire-Proof Construction Company agreed to pay to 
the plaintiff the sum of $1,934.00, and the said plaintiff did furnish 
to the said defendant B. F. Smith, trading as the B. F. Smith Fire- 
Proof Construction Company and install the electric wiring and con¬ 
duit and put in place all the fixtures described in the specifications 
and shown on the plans for the work contemplated in the said con¬ 
tract for the alteration and repairs, changes and betterments of the 
United States Jail in Washington, D. C., and did faithfully keep 
and carry out its said contract in all respects. 

The plaintiff further alleges that the aforesaid contract between 
the defendant B. F. Smith, trading as the B. F. Smith Fire-Proof 
Construction Company and the United States of America has been 
completely performed and final settlement thereof authorized by 
the proper officers of the United States of America and said final 
settlement made with the defendant B. F. Smith, trading as the 
B. F. Smith Fire-Proof Construction Company, and that no suit 
has been brought by the United States of America on said contract 
or the aforesaid bond, and the plaintiff further alleges that no part 
of the sum due to the plaintiff the National Electrical Supply Com- 
panv by the aforesaid defendant B. F. Smith, trading as the B. F. 
Smith Fire-Proof Construction Company for the work done and 
materials furnished as aforesaid has been paid by the said defendant 
or any one on his behalf except the sum of $1,500.00 al- 

7 though the same is long since past due and payable, and there 
remains therefore due and unpaid to the plaintiff, the Na¬ 
tional Electrical Supply Company, the sum of $434.00 with interest 
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as hereinafter stated as appears by the particulars of demand hereto 

attached and made apart hereof. nlaintiff. the National 

And the plaintiff further alleges that the plamun ^ ^ ^ 

Electrical Supply Company is entattedto recove th 
with interest from the 2nd day of June 1911 urn ^ & hereof 
to the particulars of demand hereto an , terms conditions 

from the defendants under and by virtue of the tern, 

,n.l of, the .■"“K.tS•■>•' pr°- 

costs of this smt. JOSEPH D. SULLIVAN, 

Attorney for Plaintiff. 


Particulars of Demand. 

H. D. Mirick, Vice-President. 

T. L. Townsend, 2d Vice-President. 

J.’ E. Mayfield, Secretary. 

National Electric Supply Company, 1330 New York Avenue. 

Washington, D. C., April 11, 1912. 

Sold to B. F. Smith Fireproof Construction Co., Pope Building, 

City. 

Terms:- 

May 27. Installing conduit & wiring ^ 
y per estimate and order of Nov. 

5, 1910. ••••* 1 ’ 9dlUU 

g Moving outlets in rooms id & 

3 rd floors as per estimate and 
telephone order of Apr. 28, ^ ^ 

1911 .*. 


Credit to correct error in contract 
price, in deduction for work 
done by Warden McKee... • 


Feb. 8. By check 
June 2. “ “ 


1,964.00 


30.00 

800.00 
700.00 


Balance due.. 

with interest from June 2,1911. , 


1,934.00 

1,600.00 
434.00 
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Affidavit of F. W. White. 

District of Columbia, ss : 

I, F. W. White, being first duly sworn on oath depose and say 
that I am the treasurer of the National Electrical Supply Com¬ 
pany, the use plaintiff in the foregoing declaration to which this 
affidavit is annexed, and in which B. F. Smith, trading as the B. F. 
Smith Fire-Proof Construction Company and the American Bond¬ 
ing Company of Baltimore, are named as defendants; that he has 
personal knowledge of the matters and things set out in the declara¬ 
tion and in this affidavit, and is authorized to make this affidavit; 
that the allegations of the declaration and particulars of demand 
attached thereto, both of which are to be taken and read as part of 
this affidavit, are true. Affiant further swears that the use plaintiff's 
cause of action is based upon work done and materials furnished by 
it to B. F. Smith, trading as the B. F. Smith Fire-Proof Construction 
Company as set forth in said declaration in furnishing and 

9 installing the electric wdring and conduit and in putting in 
place all fixtures at the United States Jail in Washington, 

D. C., in accordance with the contract made with B. F. Smith, trad¬ 
ing as the B. F. Smith Fire-Proof Construction Company which work 
and construction was being done by the defendant, B. F. Smith, 
trading as the B. F. Smith Fire-Proof Construction Company, under 
and by virtue of a contract between it and the United States of 
America, more fully referred to in the aforesaid declaration, and to 
secure the faithful performance of the terms and conditions of which 
B. F. Smith, trading as the B. F. Smith Fire-Proof Construction 
Company executed as principal, and the defendant, the American 
Bonding Company of Baltimore, executed as surety, a bond in favor 
of the United States of America referred to and described in said 
declaration, conditioned among other things that the said B. F. 
Smith, trading as the B. F. Smith Fire-Proof Construction Company 
would promptly make payment to all persons supplying him labor 
or materials in the prosecution of the work contemplated by the 
aforesaid contract, and the use plaintiff furnished and installed the 
electric wiring and conduit and put in place all fixtures described in 
the specifications and shown on the plans and contracted to be done 
by the said B. F. Smith, trading as the B. F. Smith Fire-Proof 
Construction Company in accordance with the contract heretofor- 
described for the alteration and repair, changes and betterments of 
the United States Jail in Washington, D. C., that there is a balance 
due for the work done and materials furnished by the said use plain¬ 
tiff as described in said declaration of $434.00 and the use plaintiff 
is entitled to recover the same from the defendants in pur- 

10 suance and by virtue of the said bond and statute in such case 

. made and provided, and that there is now justly due and 

owing to the use plaintiff from the defendants, exclusive of all set 
offs and just grounds of defense, the sum of $434.00 with interest 
until paid and the costs of this suit. 


F. W. WHITE. 
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S„b™w and -or. » Wo,. m. H*™”* 

[seal.} Notary Public, D. C. 

Separate Piece of American Bonding Company of Baltimore. 

Filed May 29, 1912. 

jgiiss £ s s££X*tss: KW£=; 

■*»*.“ fia r f'BfSS” ss« 

Company wo'uld weU and truly fulfill aUAe covenanteand^ 
g 0 :™oto r SmSr»al:“SS«.rA„.ric.a.wto 

4 ,h d a v of Sr, 1910, and should perform all the under- 
takings therein stipulated by it to be performed, an won 
11 til td truly comply with and fulfill the conditions of and 

11 Worm alio Zwork and furnish all the labor and ma¬ 
terials rt“ by any and all changes in or additions to, or omis¬ 
sions from said contract which might thereafter be made, and should 
perform all the undertakings stipulated by it to be performed in any 
^d all such changes in or additions thereto and would promptly 
make payment to all persons supplying labor or materials in t 
prosecution of the work contemplated by said contract, whereupon 
Lid writing obligatory was to become null and void, otherwise to 

re lnd itoZetondam'iyZhat the plaintiff ought not to have or 
maintain its aforesaid action on said bond against this defendant 
ETit £ysXftbe said defendant B. F. Smith, trading a the 
B F Smith Fire-Proof Construction Company, did well and truly 
perform all of the covenants, obligations and conditions imposed 
S>on him in and by the terms and provisions of said writing ob- 
liLtory according to the form and effect of said indenture and of 
Kid covenants of the said defendant by him in that behaff made 
as aforesaid. And of this the defendant, the American Bonding 
Company of Baltimore puts itself upon the country. 

2 And for further plea to the first count of said declaration the 
defendant the American Bonding Company of BalUmore says that 
while the said bond was executed by the defendant B. F. Smith, 
trading as the B. F. Smith FiroProof Construction Company, to wit, 
onthelth day of November, 1910, subject to the conditions men¬ 
tioned and described therein, yet this defendant avers tha^ he work 
nnnn the United States Jail which the defendant B. X. bmitn, trad 
^ ing ^ the B. F. Smith Fire-Proof Construction Company 
12 contracted on November 3, 1910, to perforin, was duly and 
fully performed and approved and accepted and paid for on 
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the 23rd day of January, 1912, by the said United States of Amer¬ 
ica, and by reason thereof the said bond sued on was fully satisfied 
and discharged, and no longer remains in force and effect. 

And this defendant denies that the said plaintiff was damaged in 
the sum of $15,000, or in any other sum, and by reason of the fact 
that the defendant 13. F. Smith, trading as the B. F. Smith Fire- 
Proof Construction Company, fully performed his contract and sup¬ 
plied and paid for all materials as required by his said contract, the 
plaintiff was not damaged as claimed in its said declaration, and is 
not entitled to recover the damages claimed in the first count of said 
declaration, or any other sum whatsoever. 

3. And for plea to the second court of said declaration the de¬ 
fendant the American Bonding Company of Baltimore says that the 
said B. F. Smith, trading as the B. F. Smith Fire-Proof Construe 
tion Company, fully executed and performed all of the covenants, 
conditions and obligations imposed by the writing obligatory bear¬ 
ing date the 4th day of November, 1910, according to the tenor and 
effect thereof, and the conditions thereunto annexed, as set forth in 
said second count of said declaration, by reason whereof the said 
plaintiff is not entitled to recover from these defendants the sum 
claimed in said second count oi said declaration, or any s um what¬ 
ever. 

4. And for further plea to said second count of said declaration, 
the defendant the American Bonding Company of Baltimore says 

that the plaintiff ought not to have or maintain its aforesaid 
13 action as set forth in said second count of said declaration, 

because it says that the said defendant B. F. Smith, trading 
as the B. F. Smith Fire-Proof Construction Company has fulfilled 
all of the conditions, furnished all the labor and materials required 
by the terms of his said contract and bond, entered into with the 
United States of America, and bearing date on said 4th day of 
November, 1910, and has made payment to all persons supplying 
labor and material in the prosecution of said work embraced in said 
contract, and by reason thereof the said defendant has fully dis- 
charged all of the covenants and conditions of his said contract, 
and performed all of the conditions and obligations of his said bond > 
and the plaintiff was and is not damaged in the sum claimed or in 
any sum, and therefore not entitled to recover any amount from said 
defendants upon said bond. 

And further, this defendant says that while it is true that the 
use-plaintiff did enter into a contract with the defendant B. F. 
Smith, trading as the B. F. Smith Fire-Proof Construction Com¬ 
pany, on November 5, 1910, whereby it undertook and agreed to 
and was required to furnish and install the electrical wiring and 
conduits, and place all fixtures called for by the contract of said 
B. F. Smith, trading as the B. F. Smith Fire-Proof Construction 
Company, with the United States of America, for the alterations, 
repairs and betterments of the United States Jail at Washington’ 
D. C., and was required to complete its said work within four months 
from said date, in a manner acceptable to, and to be approved by 
the United States of America, yet this defendant says that said use- 
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plaintiff did Mt Mmpl e te its^id wMk^withm of ^ov. 3, 

u Susqa ~ pSirMsi 

work for a long time - t d J* ates 0 f America; and its 

months, to the satisfaction of the ^ ^ by the Govem- 

said work was not finally aocepW ^ ^PP ^ Unite d States of 
ment, because it was n .. a j ter ^ ie time had expired in 

America for at le . ast . ff °“ reQU i r ed to complete its said work; that 
which said use-plaintiff was!^ d ^.plaintiff to complete its work 
by reason of the failure o contract, this defendant is ad- 

within the time required b\ t - „ p g mB h trading as the 

vised and believes that ^"“^mpany, through no fault of 
B. F. Smith Fir^Proof ConrtHMt^® J failure of the said use- 
his, but solely because of the dete ^ ^ keep a supe r- 

plaintiff as aforesaid, was compeUe I* and cftre {or the 

intendent in charge of ^ ^ to said defendant, to wit, 

materials and buying at a h ;P g p Smith, trading as the 

the sum of $600.00, an ■ t t ion Company was compelled to pay 
B. F. Smith Fire-Proof Construction r inonths that ensued 

out said sum of money for and du^ J |h ^ M this defend- 

after the use-plaintiff s cont t P V)ecause 0 f the failure of the 

ant is advised and believes, " , vtjr k wit hin said contract period, 

said use-plaintiff d t B p Smith, trading as the B. F. 

by reason whereof the deienda • _ damaged in the sum 

Smith Fire-Proof Construction defen | ant is not in- 

of $600.00, and by ^on w ^ ^ $434>00j or in any other 
debted to said use-plain ,, • tiff j n the second count of its said 
sum, as claimed by said use-pla t » this defendant is advised 
declaration; tat.on the ^ B p gmith, trading as 

15 and believes that the sm^ Construct i 0 n Company, is en- 

the B. F. Smith F ^ d uge . plaint iff over and above 

S“g ™ 1 ?S" a»«■> ln ,h '"“ nd ” 

of said declaration. f id dec i ara tion the defendant, 

5. For plea to of Baltimore, says that the said 

the American Bonding Comp . p gmith Rre . Proof Construction 
B. F. Smith, trading a. t • ed all of t he covenants, condi- 
Company, fully by the writing obligatory bearing 

tions and °hhg atl November 1910, according to the te nor and 
date the 4th dav o ’ thereunto annexed, as set forth in 

effect thereof, and t declaration, bv reason whereof the said 

said third count ^ fr ’ om these defendants the sum 

Sim” ’n SduSrf wunt of >U or any *«- 

“■nv-fr B ,h ? SMK - SKS8 

the defendant B. I'. bnutn, xi^u s ^ u laintiff in the sum 
Construction Company i declaration for that, although the said 

° f ^ftntiff^nteZlnto a contract with the defendant B. F. Smith 
Slg isfc R F. Smith Fire-Proof Construction Company, dated 

2—2641a 
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the 5th day of November, 1910, under which contract the use-plain- 
“ . 1 became a sub-contractor, under a certain contract between the 
said defendant B. F. Smith, trading as the B. F. Smith Fire-Proof 
Construction Company, and the United States of America, dated the 
day of November, 1910, and by the terms of said last 
lb named contract the work to be done by the use-plaintiff was 
required to be completed four months from the date of said 
contract; the said use-plaintiff failed to complete its work within the 
period as required by the aforesaid contract, and did not complete 
its said work for a long time thereafter, to wit, more than four 
months; and further, by the terms of the said contract between the 
said defendant B. F. Smith, trading as the B. F. Smith Fire-Proof 
Construction Company, and the United States of Amewca, the said 
defendant was required to employ and keep a superintendent in 
charge of the work and materials, until the final inspection and ac¬ 
ceptance of all work by the United States of America; that the said 
use-plaintiff had full knowledge of the aforesaid provision, and as a 
sub-contractor was subject to all the terms and conditions of said 
contract, and that because of the failure of the said use-plaintiff to 
complete its work within the contract period as aforesaid, the said 
defendant B. F. Smith, trading as the B. F. Smith Fire-Proof Con¬ 
struction Company, was required by the provisions of said contract 
to employ a superintendent during the whole of such additional 
period, to wit, four months, and was compelled to, and did pay to 
said superintendent the sum of $150.00 a month, or the sum of 
$600.00; and further, that during the time of the aforesaid delay 
caused by the use-plaintiff, as aforesaid, the United States of America 
was required to and did make delayed tests and inspections of the 
work done by the said use-plaintiff, and said B. F. Smith, trading 
as the B. F. Smith Fire-Proof Construction Company, was required 
to pay the said United States of America the sum of $31.10 for such 
tests and inspections; and that by reason of the failure of the 
17 said use-plaintiff to complete its said w r ork as required by the 
c, ... contract, the defendant B. F. Smith, trading as the B. F. 
Smith Fire-Proof Construction Company, was compelled to, and did 
pay out as aforesaid, moneys aggregating the sum of 8631 10 which 
he is entitled to recover against the use-plaintiff, and no part of 
which has been paid back to said B. P. Smith, trading as the B F 
Smith Fire-Proof Construction Company; and by reason thereof the 
said B. F. Smith, trading as the B F. Smith Fire-Proof Construction 
Company, claims that he is entitled to recover the sum of $197 10 
or the difference between the sum of #681.10 and the sum of #434 oo’ 
as claimed by the use-plaintiff. 

, v' further plea this defendant says on information and 

belief that the said use-plaintiff ought not to be permitted to main¬ 
tain its suit for the reason that the contract which the said use-plain¬ 
tiff entered into with the defendant B. F. Smith, trading as the B F 

other h thin^ Pr0 ° f Constmetlon Company, provided as follows, among 

V *“^understanding or disagreement arise between the 
parties hereto in relation to any part of the work or materials pro- 
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vided for or embracedl in this ^° d bB twwn°Si«nselves, the 

stipulations hereof, which cannot. be settlea ^ d * sinterested A rbi- 
matter in controversy shall be referred to arties hereto), 

trators (one of whom to*'*2^ >Y J CoArbitrators they shal 
and in case of disagreement totween matter shall be final 

oi such 

SdlS borne equally by both parties hereto 
.„d ,h., II. .» defendant BAftg 

Fire-Proof Construction Company, off d t w hieh arose 

in controversy between him and ^ ^ Xfntiff to complete its 
out of the default of the said ^e-p ^ ^ gflid use . p lain- 

18 work within the said contrac pe > contract, refused 

18 tiff, in violation of the Violation 

to submit the questions to arbitration, and in 

thereof brought this suik YERKES & HAMILTON, 

District of Columbia, To wit. . 

Personally appeared before me, a “ ys that she 

District, J. M. Ryan, who g Rnndins: Company of Baltimore, 
is attorney in fact of the men B g trading as the B. *F. 
who acted as surety on the b°nd mlk • whi<jh bond has bee n put 
Smith Fire-Proof Construction Comp y> That the defend- 

in suit by the plaintiff in t e a ve-en Baltimore has no personal 
ant the American Bonding Company declaration and the pleas 
knowledge of the matters set o Schmidt attached 

hereto attached but it adopte the affidavit^ O. ben p Smi th 

to the pleas of the defendant RFSmith, trauiing^ ^ same may ^ 

Fire-Proof Construction Co ™P^ J’ { tbig affiant being advised and 
read and considered as a part he e , thi affidavit are 

believing that the statements of tact sei ion 

true. J. M. RYAN. 

Subscribed and sworn to before me this 29th day of May, A. D. 

1912. J. H. SNYDER, 

[seal. I Notary Public. 


Joinder of Issue. 
Filed May 29, 1912. 


No* roims fl»» pW"«* ft| 0 th ® I ' 1 '" ° f * 1 ” ^ 

<»«»“<“ *" «" D. sullivaj... 
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Supreme Court of the District of Columbia. 

Thursday, October 9th, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. An¬ 
derson, Justice, presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and a jury of good and lawful men of this District, to wit: Frank D. 
Hospital, Edward I. Ackerman, Chas. W. Harleston, Adolphus E. 
Powell, John Wignall, Chas. R. Murray, Wm. F. Roberts, Daniel M. 
Stanton, James Humphrey, Edgar G. Collins, Geo. A. Garner and 
Wm. Brown, who are duly sworn to well and truly try the issues 
herein joined between plaintiff and defendant. Whereupon after 
evidence is submitted on behalf of plaintiff, the said plaintiff’s at¬ 
torney, says that he will not further prosecute this action as against 
the defendant B. F. Smith, wherefore, it is considered that the 
plaintiff herein take nothing by this action as against said 

20 defendant B. F. Smith, trading as the B. F. Smith Fireproof 
Construction Company, that said defendant go hence without 

day and be for nothing held and recover of plaintiff his costs of 
defense to be taxed by the Clerk and have execution thereof. There¬ 
upon the cause being given to the jury in charge, thev upon their 
oath say they find the issues herein, in favor of the defendant, The 
American Bonding Company of Baltimore. 

Friday, November 7th, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. An¬ 
derson, Justice presiding. 

******* 

Upon consideration of the plaintiff’s motion for a new trial filed 
herein, it is ordered that said motion be, and the same is hereby 
overruled and judgment on verdict is ordered. Wherefore, it is 
considered that the plaintiff take nothing by this action, that the 
defendant go hence without day be for nothing held and recover 
of plaintiff its costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing the plaintiff by its attorney, in open court, 
notes an appeal to the Court of Appeals, wdiereupon, the penalty of 
a bond for costs is hereby fixed in the sum of One Hundred Dollars. 

Memorandum. 

November 25, 1913. Appeal bond approved and filed. 

21 Designation of Record. 

r 

i !• ! 

Filed December 18, 1913. 

******* 

The clerk will include the following papers in the above case in 
the transcript of record on appeal to the Court of Appeals: 
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TffiSSSi rnonpro^ foVwant Smith, and Verdict of 
JU ^ r 'Memorandum,^ judgment, appeal, and order fixing bond, No 

V6 6 b Memorandum. Bond filed, Nojembw ^’guppxVAN, 

Attorney for Plaintiff. 

Service of the foregoing delation, together with copy thereof 
acknowledged this ^YERKES & HAMILTON, 

22 Supreme Court of the District of Columbia. 

Friday, December 19th, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander- 
son, Justice presiding. ^ * * 

Come now the parties hereto ^Cthfcourt the 
record, whereupon the p ai _ trial of this cause and prays tl5at 

3*33. o-23,^ 

ingly done. 

Assignment of Errors. 

Filed December 30, 1913. 

j tL Court* erred to retatog to -jot th, prim. — 

!?• “ liing in * v, ”“ 
for tl» 

American Bopding Company. J0gEPH p SULLIVAN, 

Attorney for Plaintiff. 

2g Additional Assignments of Error. 

filed December 31, 1913. 

4 Court erred to W*., « ~ 

* ’Sta SuS'i totaling thet th. »it W t~» prematurely 
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brought and in refusing to hold that any irregularities in bringing 
the suit had been waived by the defendant. 

JOSEPH D. SULLIVAN, 

Attorney for Plaintiff. 


24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
23, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54566 at Law, wherein United 
States of American to use of the National Electrical Supply Com¬ 
pany, a corporation, is Plaintiff, and the American Bonding Com¬ 
pany of Baltimore, a corporation, is Defendant, as the same remains, 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of January, 1914. 

[Seal Supreme Court of the District of Columbia. 1 

J. R. YOUNG, Clerk, 

ByALF. G. BUHRMAN, 

Assistant Clerk. 


25 Filed Dec. 19, 1913. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54566. 

United States of America to the Use of the National Elec¬ 
trical Supply Company, Plaintiff, 

vs. 

American Bonding Company et al., Defendant-. 

Bill of Exceptions. 

Be It Remembered, that at the trial of this case, on the ninth day 
of October, 1913, before the Honorable Thomas H. Anderson, Asso¬ 
ciate Justice of the Supreme Court of the District of Columbia and 
a jury, sworn to try the issues joined, the plaintiff in order to main¬ 
tain the issues on its part joined, produced as a witness Carlos B. 
Mirick, who testified that he was the Vice-President of the plaintiff 
corporation, the National Electrical Supply Company, and manager 
of its construction department; that he was an electrical engineer 
and that he had supervision of the installation of the electrical work 
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Smith, as part of the wor ein rac The contract between 

United States of America mdB.l. bmith. R V sraith trading 

follows: 

26 

Conduit and Fixtures, United States Jail, U ashmgton, D. . 

Whereas, on the third day of November ^ritipal 
Fire Proof &, n struct I on Company«‘ g ^P^P. of P Colum- 

doing business in the City of Wasmngm , f he Unlte4 

bia, entered into a f^tract wuth the Attorne;^furnish all the neces- 
States, whereby it, the said Company, ag a w re . 

sary Aiaterials, tools and appliances and pertorm^ai ^ ^ 

quired in the proper construction, erect d ^ P nit<jd StateS) 

repairs and betterments, and ?PP A r. according to the Plans 
in the Jail Building at Washington, D. C., fording to , 

SeKSeTniwhiJh were referred to in said 

si sutrsir*” 

Of the work embraced in said ^“ws 0 f the state of 

Company, a corporation orga York Avenue, in the City 

Virginia and d^^^iSa The said National Electric 

- •" s *• 

relations thereof, under said c°utrac . ^ National Electric- 

Now, Therefore, it is»ere y^g part (hereina f te r designated 

Supply Company, P consideration hereinafter named, 

as the “Sub-Contractor ), for the cowbo^ r p Smith Fire Pr00 f 

and agreed to be paid.to them ^ nd rt (hereinafter desig- 

Construction Company P > * we U and sufficiently provide 

nated as the Company ;, aonliances, and perform 

27 all the necessary materia , « P p t tion erection and 

all the labor required in the proper com United State3 

completion of the part gpec ified described and required 

Jail Building and app rte f 0 ’ r the building” and subject to all 
by the aforesaid Specincaiiuus _ thereby and bv its afore- 

the conditions ‘"ff’CSl, so far as“ applicable hereto, 
said contract with the therefor- said Sub-Contractors shall do 

and according to the p^ansjhetefor^ji“ said Jail Building, to 

and perforin the folUm g rfc wireing and CO nduit and put in 
;^e f an» as described in the specifications and shown on the 
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plans and in accordance to the letter proposal of said sub-contractors 
dated October fifteenth, 1910. 

Should Any Misunderstanding or disagreement arise between the 
parties hereto in relation to any part of the work or material pro¬ 
vided for or embraced in this agreement, or in relation to any of 
the stipulations hereof, which cannot be settled between themselves, 
the matter in controversy shall be referred to two disinterested Arbi¬ 
trators (one of whom to be chosen by each of the parties hereto), 
and in case of disagreement between — two Arbitrators they shall 
jointly choose a third, and their decision in the matter shall be final 
and binding on both parties hereto. The expense of such arbitra¬ 
tion shall be borne equally by both parties hereto. 

In Consideratioin of the foregoing covenants and agreements 
being well and faithfully kept and performed by said Sub-Contrac¬ 
tors, the said Company hereby agrees to pay them or order the sum 
of One Thousand Nine Hundred and Thirty-One Dollars ($1,- 
931.00) as follows, to-wit: on or about the first of each month pay¬ 
ment will be made of 75% of the value of all material and labor in 
place and approved by the Attorney General or his represen- 
28 tatives, and the balance that may be found due upon, com¬ 
pletion of the work to be paid within ten days after it has 
been accepted by the Attorney General or his representatives. In 
the event of the omission of the eight cell circuit in the North Wing, 
the said Sub-Contractors agree to deduct the sum of Three Hundred 
and Thirty-Nine Dollars ($339.00) from this contract, otherwise to 
remain as‘first above written, provided, however, that the just claims 
of all persons furnishing material for, or performing labor in the 
construction, erection and completion of the work embraced in this 
agreement, shall be promptly paid by said Sub-Contractors, and 
receipts therefor delivered to said Company; or said Company may, 
at its option, pay any such claims from the amount at any time due 
or to become due to said Sub-Contractors under the terms of this 
contract, and such payments shall stand as a charge against them 
and be deducted from the amount herein agreed to be paid them tor 
said work ; and in the event of any controversy as to the justice ot 
any such claims, said Company may retain from the amount due or 
to become due to said Sub-Contractors, a sufficient amount for the 
payment thereof until the matter in controversy is settled or deter¬ 
mined bv competent authority, and if adjudged to be unjust, either 
in whole or in part, the amount retained for such unjust portion 
shall be paid to Sub-Contractors and the balance to the claimant. 

The Foregoing contains all the understandings and agreements 
had between the parties hereto in relation to the construction, erec¬ 
tion and completion of the work embraced in this agreement, and 
regarding the payments therefor, and neither of said parties is to be 
held to the performance of any supposed understanding or agree¬ 
ment not herein expressed, or set forth in the Specifications referred 

to herein and made a part hereof. 

In Witness Whereof, the parties aforesaid have attached 
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w, signature. te duplicate copic. h»“<. »“ “* 5th ** 
November, 1910 ’ NATIONAL ELECTRICAL SUPPLY CO, 

By E. C. GRAHAM, President. 

g E SMITH* FIRE PROOF CON- 
' STRUCTION CO, 

By B. F. SMITH, Proprietor. 

Witness for Sub-Contractors: 

C. B. MIRICK. 

Witness for party of second part. 

A. DAVIS, JR- 

30 Whereupon the plaintuc^n 

tract between the Umted Company, and the 

trading as B. F. Smit secure the performance of the said 

bond givin by B. F. Snuth * P g Qf ^ Unite d States 

31 u ”™- > s, ““ »*. i912 - 

o qc 9 of the Revised Statutes I hereby certify 

file in this Department hereun to set my hand, amd caused 

a'Sy Department to be affixed, on the da, and 

year first above written. R q. BAILEY, 

[ seal -] Assistant Secretary of the Treasury. 

32 Contract Between the United ^es, of j^ZftnsirL 
■ S'colpty *!#817 Uih St. N. W„ Washington, D. C. 

Whereas, By advertisement, ^^^ghin^a^ofVe labor and 

as the B. F. 

8 Jt&Pf, Smetio. £Bfc°l‘ted,r“iS.n that 
S».”.“«r«teid int» in accordance with the term, of 

fte it a 4 .**. s.d b, S te« 

between the Attorney 'enera , p p Smith, trading as the B. F. 
Smt.rSlW Co^m.tioo Compm.,, of the second pmt. 

3—2641a 
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Witnessed: That the party of the second part for the considera¬ 
tion hereinafter mentioned, covenants and agrees to, and with the 
party, of the first part, to furnish all of the labor and materials, 
and do and perform all the work required for the alteration and re¬ 
pairs, changes and betterments, (including plumbing, heating Con¬ 
duit and wiring) of the United States Jail, in Washington D. C. 
in strict and full accordance with the requirements of drawings 
numbered one, two, three, four, five six, seven, eight, nine, ten! 
09 e l evei * and twelve, and such otner detail drawings and 
dd models as may be furnished to the party of the second part, 
t . • ky Attorney-General of the United States Department of 
Justice;—the specification for the work; the proposal dated October 
seventeenth, Nineteen Hundred and ten, addressed to the said At¬ 
torney General, by the said party of the second part; a true and 
correct copy ol vvhich is attached hereto and forms a part of this 
contract, and which said numbered drawings, bearing the signature 
oi the said Attorney General of the United States Department of 
Justice and are hereby made a part of this contract. 

mi ^ . [ i^ • copper gutter now on the building 

The specifications on page 14, paragraph 2, provide as follow!: 

I he copper gutter extending around the entire building is to 
be remo\ ed and replaced with a new gutter of sixteen-ounce copper 
detailed to correspond with that now in place.” ’ 

It is agreed that the present gutter shall remain in position, but 
shall be thoroughly repaired wherever necessary, and that in addi¬ 
tion to the repairs it shall receive a thorough bracing and stiffening 
which work shall be satisfactory to the party of the first part. ’ 

i ExC ^ t , 1 , n 1 g f ^ rther: Paragraph 5, on page 14, which reads as fol¬ 
lows: ‘All broken or cracked glass in the skylight is to be removed, 
aud replaced with similar glass.” That instead of repairing the 
skylight as abo\e set forth, the party of the second part, agrees to 
remove all the glass in the skylight, and in lieu of furnishing glass 
ol the same character as now in skylight, to divide up each panel 
into four separate panels, and the entire skylight, to be reglazed with 
V 4 obscure wire glass. 

Excepting further: that all water closets under the head of 
schedule of new fixtures on page 25 of the specifications and page 
3 of the proposal of the party of the second part. 

34 Have one-inch brass, self-closing valves with wheel handle, 

i x xt «™ ? s described J- L- Mott’s 1910 catalogue, 
plate No. 557--A, as shown on modified drawing except those in 
the officers quarters, which shall be as described in the specifica¬ 
tions and proposal; that all lavatories shall be provided with V 2 " 
brass, self-closing valves with wheel handle, as above described 
No. 4556-A except those in the officers’ quarters, which shall be as 
provided in specifications and proposal. 

And the party of the second part, further covenants and agrees 
that the work herein agreed to be performed, shall be commenced 
promptly upon receipt of notice of the approval of the bond hereto 
attached, and that the same shall be carried on in such order and 
at such times and seasons, and with such force as shall, from time to 
time be directed or prescribed by the Attorney General, or his rep- 
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resentative and that the same ^ r ^ f be th C a °“ii Materials used, shall 
within four months from da ’ nective ^inds; that all the 

be of the very best quahty of their^espective^K^^^ ^ d k . 

work performed, shall be executeu n ^ and the work per- 

r ed 6 “in^tsp^ to the entire and complete stoisfac- 
tion'of the Attorney General, or his and agrees 

thallM 

ssssfvSrBMS 5®. 

contract on the part of theparty th ^ ^ ^ the due p er- 

that the said party of the seeon p ner f orme d under this 

35 formance of the f^ftime hemin^^entionXr referred to,' 
contract, by and at the tim party of the 

the said party of ‘l 1 ® Uwidated damages and not as penalty, the 
first parties, f nd for liquidated da and ^ . he 

sum of Twenty ($20) , „ ^ • default, which said last-named 

party of the second part of estimating such damages 

sum per day, in * j Axed estimated, computed^ de- . 

with exactness, is hereby expressly p> be sutfere d 

termined, and agreed upon, as the damages^ m ^ and u 

by the party of the first P art ’, by ^ ie ° to t hi s contract, that the 
is understood, and agreed byt P . d ; n ii eu of the actual 

liquidated damages herembrfore ment onea are ^ gumj 

damages arising from such breach of this comr , from 

the said party of the firs part shall have ^g^me due, to the 

any moneys in its hands «np for and recover compensa- 

said party of the second par , o ance 0 f this contract at the 

tion or damages for the non-pe ided for That t he collection 

time or times herein stipulated o P Attorney-General, be 

Of said sum may, in the di*«hon^f contmctor isto be entitled 
waived in whole or in part^ that the^c ^ day th 

to one day, in addition to sam p a gim ii ar extension for 

work is suspended by the Goverfime , - ded writt en claims 

each day’s delay caused by the> Gover t, P of 9UC h 

for such extension is made within ten uays m 

delay. , , f llr *y.pr covenants and agrees to hold 

The party of the second part fumer coveumj and em . 

and save the United States, As officers, ^ t , demand> or de- 

ployees, harmless from and g account of, the use of any 

mands, of any nature or kl ® > , ’ app ii an ce, included in the ma- 

36 terials hereby agreed to be fu between the 

It is further covenanted andagreea d 3 rt wifi without 

parties hereto, *a|J be ^'P^i with all the municijJal build- 
expense to the United Mates, comp y ^ the aame are bindmg 

.11 PK.mrrf lte— «* I—** 
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and be responsible for all damages to person or property which may 
occur in connection with the prosecution of the work; that all work 
called for by the drawings and specifications, though every item be 
not particularly shown on the first, or mentioned in the second, 
shall be executed and performed as though such work were par¬ 
ticularly shown and mentioned in each, respectively, unless other¬ 
wise specifically provided; that all materials and work furnished 
shall be subject to the approval of the said Attorney General or his 
representatives; that the said party of the second part shall be re¬ 
sponsible for the proper care and protection of all materials de¬ 
livered, and work performed by said party of the second part until 
the completion and final acceptance of same. 

It is further covenanted and agreed by and between the parties 
hereto, that the said party of the second part will make any omis¬ 
sions from, addition to, or changes in, the work or materials herein 
provided for, whenever required by said party of the first part; the 
valuation of such work and materials to be determined on the basis 
of the contract unit of value of material and work referred to; or, 
in the absence of such unit of value, on prevailing market rates; 
which market rates, in case of dispute, are to be determined by the 
said Attorney General, whose decision with reference thereto shall be 
binding upon both parties; and that no claims for damages, on 
account of such damages or for anticipated profits, shall be made or 
allowed. 

37 It is further covenanted and agreed that no claim for com¬ 

pensation for any extra materials or work is to be made or 
allowed, unless the same be specifically agreed upon in writing or 
directed in writing by the party of the first part; and that no ad¬ 
dition to. omission from, or changes in the work or materials herein 
specifically provided for, shall make void or affect the other pro¬ 
visions or covenants of this contract, but the difference in the cost 
thereby occasioned, as the case may be. shall be added — or deducted 
from the amount of the contract; and in the absence of an express 
agreement or provision to the contrary, no addition to, or omission 
from or change in the work or materials herein specifically provided 
for, shall be construed to extend the time fixed herein for the final 
Completion of the work. 

It is further covenanted and agreed by and between the parties 
hereto that all materials furnished and work done under this con¬ 
tract, shall be subject to the inspection of the Attorney General and 
the superintendent of construction, or any representatives of the De¬ 
partment of Justice, with the right to reject any or all work and 
material not in accordance with the contract, and the decision of 
the Attorney General as to quality and quantity shall be final. And 
it is further covenanted and agreed by and between the parties 
hereto, that said party of the second part, will, without expense to 
the United States, within a reasonable time, to be specified by the 
Attorney General or his representatives, remedy or remove any de¬ 
fective or unsatisfactory material or work: and that, in the event 
of the failure of the party of the second part immediately to proceed 
and faithfully continue so to do, said party of the first part may 
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have the same done and charge the cost thereof to the account of 

the said party of the second part. 

It is further covenanted and agreed by and between the parties 
hereto, that until final inspection and acceptance oh and 
38 payment for, all of the material and work herein P™™ 

for, no prior inspection, payment, or act is to be construed 

as a waiver of the right of the party of the first P art ’ to r ^ ,ec ^ n ^ 
defective work or material, or to require the fulfillment of any o 
the terms of the contract. It is further covenanted and agreed that 
the partv of the first part shall have the right to require that any 
particular portion of the work herein provided for shall be com 
pleted within such time as may be hereafter definitely specified ^ 
the said party of the first part in written notice to the party^ of the 
second part; and that should the said party of the second part, f <u* 
to complete such particular portion of the work within the time so 
specified or fail to complete the entire work contemplated by this 
contract,' within the time or times herein stipulated or P^vided for, 
or fail to prosecute said work with such diligence as in the judgm ., 
of the party of the first part will insure the completion of the said 
work within the time hereinbefore provided, the said party.ofjhe 
first part may withhold all payments for work ln P la< ? 
completion and acceptance of the same, and is authorized and em¬ 
powered after eight days’ due notice thereof in writing, sen ed per- 
Sfiallv upon or left at the shop, office; or usual place of a ^ 6 - ^ 
with the agent, of the said party of the second part, and the Mid 
party of the second part, having failed to take such action within 
the said eight days as will, in the judgment of the said party of the 
first part, remedy the default for which said notice was given, to 
take possession of the said work in whole or in part, and^afi[ma¬ 
chinery and tools employed thereon and all materials belongi g 
the said nartv of the second part, delivered on the site, and, at 

the expense of said party of the second part, to con }P’ et ® ° r ,^ ve 
completed the said work, and to supply or have supplied the labor, 
materials, and tools, of whatever character n^ssai^ to be 
QQ purchased or supplied by reason of the default of the . aid 
party of the second part; in which event the said party of 
the second part shall be further liable for any damages incurred 
through such fault and any and all other branches of this contra . 

It is further covenanted and agreed that the United States . hall 
have the right of suspending the whole, or any part of the work 
herein contracted to be done, whenever in the opinion of the At¬ 
torney-General or his representatives, it may be necessary for the 
purposes or advantages, of the work, and upon such occasion or 
occasions, the contractor shall, without expense to the United States 
properly cover over secure, and protect such of the work as may be 
liable to sustain injury from the weather or otherwise; a ' 

such suspensions the contractor shall be allowed one day additional 
to the time herein stated for each and every day of such delay so 
caused in the completion of the work, the same to be ascertained by 
the Attorney General or his representatives; and a similar allowance 
of extra time will be made for such delays as the Attorney General 
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or his representatives may find to have been caused, by the United 
States, provided that a written claim therefor is presented by the 
contractor within ten days of the occurrence of such delays, provided 
further, that no claim shall be made or allowed to the contractor 
for any damages which may arise out of any delav caused by the 

And the said party of the first part, acting for and in behalf of 
the United States, covenants and agrees to pay, or cause to be paid, 
unto the said party of the second part, or to his heirs, executors or 
administrators, of the said party of the second part, in lawful money 
of the United States, in consideration of the second part, the sum 
• of thirty thousand dollars, ($30,000.). 

And the party of the first part covenants and agrees that payments 
will be made in the following manner, viz; ninety per cent 

40 of the value of the work executed and actually in place, to 
the satisfaction of the party of the first part, will be paid on 

or about the first day of each month, (the said value to be ascer¬ 
tained by the party of the first part), and ten per cent thereof will 
be retained until the completion of the entire work, and the approval 
and acceptance of the same by the party of the first part, which 
amount shall be forfeited by said party of the second part, in the 
event of non-fulfillment of this contract; it being expressly cove¬ 
nanted and agreed that said forfeiture shall not relieve the party of 
the second part from liability to the party of the first part, for any 
and all damages sustained by reason of any breach of this contract, 
provided, however, that no payment hereunder shall be due to the 
said party of the second part, until every part of the work to the 
point of advancement reached, on account of which payment is 
claimed, shall be found to be satisfactorily supplied and executed in 
every particular and any and all defects therein remedied to the 
entire sfru’sfaction of the said party of the first part. 

No member or delegate to Congress and no officer of the Depart¬ 
ment of Justice, superintendent, inspector, clerk, employee, or other 
person in any manner connected with the office of the Department 
of Justice shall be interested, either directly or indirectly, in the 
contract or work herein provided for, or be entitled to any benefir 
derived therefrom; and any violation of this understanding shall 
work a forfeiture of all moneys which may become due under this 
contract to the successful bidder. 

In witness whereof, The parties have hereunto subscribed their 
names this third day of November, 1910. 

GEO. W. WICKERSHAM, 
Attorney General of the United States. 

41 Witnesses to signature of Contractor: 

C. Hi. McGLASSON. 

E. C. GERHARD. 

B. F. SMITH, 

Contractor, Trading as B. F. Smith 

Fire-Proof Construction Company. 
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a q Bond. 

42 

Know all men by these P^^^J^mLy^fthTSy “ 
the B. F. Smith Fire-Proof Constanct^ Umpany 

Washington, County of Washmgton, ' f Baltimore, 

lumbia, principal, and American Bonding ttomp ^ ^ ^ 

of the City of Baltimore, County of _ of -surety, 

and - of the City of, - County oi, America in the 

are held and firmly bound unto "/follars lawful money of the 

—ily, finnly by these 

^Ztod with our seals and dated this Fourth day of November 1» 

The condition of the above oblivion b-JjTJ- ^mdinto 
said B. F. SmithFire-ProofConstruction States , bearing 
a certain contract, hereto a “ ch ^’„ x ; v if the said B. F. Smith 
date the 3rd day of November 191° > ^ lml fulfill a ll the 

Fire-Proof Construction C 0 ™! " -'^ and sha n perform all the 

covenants and conditions of cont , sha il we ll 

undertakings therein ?f'P u , a . , fil ] .. conditions of and perform all 
and truly comply with and o™^\““ d " a ls required by any 
of the work and furnish all the labor ana fro ^ sa id contract 

and all changes in or add" to d s Wl perform all the under- 
which may hereafter be f ^ d ed il ! a ny and all such changes 

taking stipulated by t 1 . P^ ereof to the said surety being hereby 

m ’ ° r “JSS anUall promptly make payment to 

43 SSSSfclft T,‘"* t 5'" „ lhi * obUg “ i0 " “ ta 

void - otherwise to remain in full force and virtue. 

• v, Y.«/vf Thp «?aid B F Smith Fire-Proof Construe- 

*• In rTmZv y SnS id American Bonding Company of Bal- 
hmoreTnd — surety! have hereunto subscribed their names and 
Xed their seals the day first above written. 

B.F. SMITH, [, SEA M 

Tmtlinn as B F. Smith Fire-Proof Construction Co. 
Tradmg AMERICAN BONDING COMPANY 

OF BALTIMORE, [seal.J. 

By THOS. J. VASHMOVTT,^^^ 

Signed, sealed and delivered in the presence of 

J. M. RYAN 
R. A. MOULDEN, 

As to both. 
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UNITED STATES OF AMERICA, ETC., VS. 


Approved Nov. 8, 1910. 


McG. 


J. A. FOWLER, 
Acting Attorney-General. 


Note.— Read rules carefully before executing. 

44 The witness then testified that the work provided for in the 
contract between the National Electrical Supply Company and B. F. 
Smith was a portion of the work embraced in the contract between 
the United States of America and B. F. Smith; that the work agreed 
to be performed by the National Electrical Supply Company in its 
contract was duly and properly completed by it and accepted by the 
United States; that in addition to the amount of Nineteen Hundred 
and Thirty-One Hollars agreed upon to be paid to the National Elec¬ 
trical Supply Company for work done under said contract there was 
an extra charge of Thirty-Three Dollars for moving outlets, in pur¬ 
suance of an estimate furnished by the plaintiff to B. F. Smith, and 
ordered to be done by telephone order from B. F. Smith, and that 
there was a credit of Thirty Dollars given to B. F. Smith for some 
work which was included in the contract, but which had been per¬ 
formed by the Warden of the Jail, and as the plaintiff had not been 
called upon to perform it they and Mr. Smith agreed upon the allow¬ 
ance of Thirty Dollars. That all of the work done by the plaintiff 
was completed in June, except that some mistake had been made 
in the indexes of circuits which were for the purpose of indicating 
the circuits controlled by the various switches, and the circuits on 
which the various fuses were located so that if a fuse blew out it 
could readily be replaced by number from looking at the index. 
These indexes were pieces of cardboard containing a statement of the 
portion of the building in which the various circuits were located, 
and the numbers of the circuits, and corresponding numbers were 
stamped in the metal on the switches. Where the numbers were in¬ 
correctly written it made it somewhat confusing but did not inter¬ 
fere with the operation of the electric lighting system in- 

45 stalled. As fast as the various sections of the work were 
completed by the National Electrical Supply Company the 

Warden put them in use, and the whole system was in use in June. 

The corrections in the mistakes on indexes were made when at¬ 
tention was called to them, and they had all been corrected prior to 
October 9, 1911. * 



Whereupon the plaintiff produced as a witness Frank W. White, 
who testified that he was Treasurer of the National Electrical Supply 
Company and was familiar with the account and charges made 
against the defendant, B. F. Smith, and the credits given him upon 
the contract made with him for the electric wiring and lighting at 
the United States Jail, Washington, D. C.; that the amount of the 
original contract was Nineteen Hundred and Thirty-one Dollars, 
and that there was additional work done under an estimate given 





• AMERICAN BONDING COMPANY OF BALTIMORE. 

in «nd accented bv B. F. Smith amounting to Thirty-Three Dollars, 
mXLTS ol Nineteen Hundred Sixty-Four Dollars A credit 
of Thirtv-Dollars was given by reason of the fact that the Warde 
had^done W *e work Called for in the contract winch was 
aled upwi to be of the value of Thirty Dollars.. Two eaah pay- 
had been made on account oi the contract price, one of big 
Hundred Dollars on February 8, 1911, and one of Seven Hundred 
Dolkt on JuM 2 1911, and that B. F. Smith had paid no more, 

and that there was a balance due from Bim JTVrt^Four'Dollare 
trical Supply Company of Four Hundred and Thirty-Four Dollars 

which he had failed to pay* w* pv»orlp« F 

Whereupon, the plaintiff produced as a witness Mr. Charles . 

Parkman who testified that he was an employee of the office of the 
Auditor for the State and other Departments and produced in re¬ 
sponse to a subpoena duces tecum voucher No 1 under the 
46 appropriation for Jail, District of Columbia, 1910-1911 in 
favor of the B. F. Smith Fire-Proof Construction Company, 
paid by John H. Mackey, Disbursing Clerk of the Department of 
? ' innuarv 23 1912, and the papers attached thereto. That 

“,d.'b, ih. vSiiSd««-<«*• 
under this contract between the United States and B - F. Sn^h, for 
renairs to the United States Jail, on January 23, 1912, that no 
deductions were made on account of any delay in the completion 
of the work but that the B. F. Smith Fire-Proof Construction Com- 
nanv had been paid in full. There had been no suit entered by the 
United States upon the bond of B. F. Smith on its own account, 

Whereupon, the plaintiff announced the closing of its testimony 
in chief and the defendant, the American Bonding Company moved 
the Court to direct a verdict in favor of the said defendant upon the 
h the said — then being tried had been, instituted before 

the termination of six months from the date of 

tween the United States and the defendant B. F. Smith, and tnat no 

publication had been made by the plaintiff giving notice of the suit 

t0 ffthetfendant B F. Smith moved the Court totorttto ^ 

as vis"rr rss s.r- *.?<* 

hr* s ssaasirracs 

P , i i_ q j Krrmoht its suit properly under the statute in such 
a “ d ^’Les madrand providS ; P whfch iid - and all irregularities 
47 had been waived by the defendant pleading and going 
trial upon the issues joined. 

Which said exception taken by counsel for the plaintiff as above 
.vril, in the foregoing bill of exceptions was duly noted by the 
. burt on Us minutes g at fhe time the same was taken, and the said 

4—2641a 
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exception constitutes the bill of exceptions, and is accordingly signed 
and sealed as the exception taken at this trial this 19th day of De¬ 
cember, 1913, nunc pro tunc, and is hereby made part of the record 
in this case. 

THOS. N. ANDERSON, Justice. 

48 [Endorsed:] Law, No. 54566. United States to the use 

of National Electrical Supply Co. vs. American Bonding Co. 
Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2641. United States of America to the Use of the National Elec¬ 
trical Supply Company, a Corporation, appellant, vs. American 
Bonding Company of Baltimore, a Corporation. Court of Appeals, 
District of Columbia. Filed Jan. 9, 1914. Henry W. Hodges, 
Clerk. 




ADDITION TO RECORD PER STIPULATION OF COUNSEL. 

« 

Court of Appeals of the District of Colombia, 

JANUARY TERM, 1914. 

No. 2041. 


ttxtttfd STATES OF AMERICA TO THE USE OF THE 

Sectrical supply company, a COR. 

PORATION, APPELLANT, 


AMERICAN BONDING COMPANY OF BALTIMORE, A 

CORPORATION. 


appeal 


from the supreme court of the district of 

COLUMBIA. 


FILED MARCH 30, 1914. 


Pleas. 

Filed May 7, 1912. ; J. R- Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54566. 

United States of America to the Use of the National Electrical 

Supply Company, a Corporation, 

VS. 

T? Q., TTH Trading as the B.. F. Smith Fire-proof Construction 
cLpany and the American Bonding Company of Baltimore, a 

Corporation. 

Now comes the defendant, B. F. Smith trading as the B. F. 
sSlCproof Construction Co., and for plea to the declaration of 
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the plaintiff filed in the above entitled cause says, that he is not in¬ 
debted, did not promise, and is not guilty as alleged in the first and 
second counts of the said declaration. 

And for further plea to said declaration, the defendant says that he 
is not indebted, and did not promise, as alleged in the third count of 
the declaration. 

And for further plea the defendant says that he is not indebted to 
the use plaintiff in the sum of $434.00, as claimed in the plaintiff’s 
declaration, for that, although the said use plaintiff entered into a 
contract with the defendant, B. F. Smith, trading as the B. F. Smith 
Fire Proof Construction Co., dated the 5th day of November, 1910, 
under which contract the use plaintiff became a sub-contractor, 
under a certain contract between the said defendant B. F. Smith, 
trading as the B. F. Smith Fire-Proof Construction Co., and the 
United States of America, dated the 3rd day of November, 1910, and 
by the terms of said last named contract the work to be done by the 
use, plaintiff was required to be completed four months from the date 
of said contract ; the said use plaintiff failed to complete its work 
within the period as required by the aforesaid contract, and did not 
complete its said work for a long time thereafter, to-wit:—more than 
four months; and further by the terms of the said contract between 
the said defendant, B. F. Smith, trading as the B. F. Smith Fire- 
Proof Construction Co., and the United States of America, the said 
defendant was required to employ and keep a superintendent in 
charge of the work and materials, until the final inspection and ac¬ 
ceptance of all work by the United States of America; that the said 
use plaintiff had full knowledge of the aforesaid provision, and as a 
sub-contractor was subject to all the terms and conditions of said 
contract, and that because of the failure of the said use plaintiff to 
complete its work within the contract period as aforesaid, the said de¬ 
fendant was required by the provisions of said contract, to employ a 
superintendent during the whole of such additional period, to-wit:— 
four months, and was compelled to and did pay to said superintend¬ 
ent the sum of about $600.00; and further that during the time of 
the aforesaid delay, caused by the use plaintiff, as aforesaid, the 
United States of America was required to and did make delayed tests 
and inspections of the work done by the said use plaintiff, and this 
defendant was required to pay the said United States of America the 
sum of $35.00 for such tests and inspections; and that by reason of 
the failure of the said use plaintiff to complete its said work as re¬ 
quired by the contract, this defendant was compelled to and did pay 
out as aforesaid, monies aggregating the sum of $635.00, which he is 
entitled to recover against the use plaintiff, and no part of which has 
been paid back to this defendant; and by reason thereof, the said de¬ 
fendant claims that he is entitled to recover the sum of $201.00, or 
the difference between the sum of $635.00, and the sum of $434, if 
said plaintiff should be permitted to maintain this suit, as claimed by 
the use plaintiff. 

And for further plea this defendant says that the said use plaintiff 
ought not to be permitted to maintain his suit for the reason that the 



contract which the said use plaintiff entered into with the defendant, 

m SS b, S " to 

^SKSS b, ,.eb «f to s^-b™ a “^ r - 

equally by both parties hereto; 

and that the said defendant offered to "outof 

troversv between him and the said use P^n™. j h k within the 
the default of the and use p'am iff to complete te wo^ of the 

it Ki. ^j;-™ »-«• 

'«*»• “ d m <**" vi0 ““ ,h roS's wImpler, . 

Attorneys for Defendant Smith. 

SJ& ST!,*, “ i f h ri£” d hS , birXii; 

capacity .. to to. to 5j“ W Sttic M ? M- 

rasarAsg »±™sfrJ%z* r«i - 

si saw=»* 

money paid to each, and P> ^ ?a f d g contra ct; that I have 

in connection with the e.\e ut affidavit and made a part 

read the foregoing pleas attached to this affidavit, auu 

hereof, and state that the same are true _,. th B f. Smith 

I further state that B.F. &m*.& ™tfact with the 

Fire Proof Construction Co., wa * 7 v under his said con- 

United States Government to complete the work November 3, 

tract, on the jail aforesaid within ^"Xnhffinthissuit entered 
1910; that the contract which the use P laiatl “ Fire Proof Con- 
into with the said Smith, trading as the B^Smith Jtfire t ^ ^ 

struction Co., aforesaid, made 1 m a ™ con tra’ct with the United 
the terms and conditions of thesaid Smith ■ r6quired by 

States government, and that the .a P ^ ^ f(wr mon ths 

virtue thereof to complete 1 ' ., g m jjjj } ia d with the 

specified in the said contrac , ., plaintiff did not complete 

SIIkx rr^«s-si"ri»L.. »<*«■»«* 



within the period required as aforesaid, to-wit:—four months; nor 
did it complete same for a long time thereafter, to-wit:—at least four 
months; that during the whole of the said period of time that the said 
Smith and the use plaintiff were engaged in executing the work upon 
the jail aforesaid, the said Smith was required to keep a superintend¬ 
ent in charge of the said materials and building, and to protect same 
until the work which the said Smith and sub-contractors were re¬ 
quired to do was finally approved and accepted by the United States 
Government; that said Smith was required by his contract with the 
Government to keep such superintendent at his own expense during 
such period of time; and that the said Smith was required to pay one 
of the said superintendents the sum of $150 a month, and the other 
one, who subsequently succeeded the first as superintendent, the sum 
of $125 per month, and that by reason of the use plaintiff not com¬ 
pleting its work to the satisfaction of the government within the four 
months required as aforesaid, and by reason of the further fact that 
he did not complete said work for at least four months after the time 
had elapsed in which it was required to complete said work, the said 
Smith was compelled under his contract with the government to keep, 
and he did keep and pay as hereinbefore stated, a superintendent for 
a period of more than four months after the time had elapsed in 
which the use plaintiff was to have completed its said work; that for 
a month and a half he paid one of said sup-intendants, to-wit:—from 
March 3 until about April 15, the sum of $150 per month, and that 
from April 15, to about July 15, he paid the other superintendent 
the sum of $125 per month for his sendees: that the said Smith was 
required to keep said superintendent atfer March 3 by reason of the 
fact that the said use plaintiff had failed to complete its w r ork to the 
satisfaction of the government within the four months required, and 
did not complete same to the satisfaction of the said government 
until at least four months thereafter; that said use plaintiff has re¬ 
fused to pay any part of the said extra expense thus made necessary 
on the part of the defendant Smith, by reason of the default of the 
use plaintiff as aforesaid. 

Affiant further says that in addition to paying these large amounts 
. of money for the sendees of superintendents as hereinbefore stated, 
the said Smith was required to pay to the United States government 
the sum of $31.10, because of the extra tests and inspections which 
the said government was required to make of the work and materials 
furnished hv the use plaintiff in the re-modeling of the jail structure 
aforesaid, which said inspections were made after the four months 
had expired in which the defendant and the use plaintiff were requird 
to complete their said work; that the said payment was exacted by 
the United States government and paid by the said defendant Smith 
solely because of the default of the use plaintiff in completing its 
work within the time required as hereinbefore stated. 

Affiant further states that the defendant Smith offered to have these 
questions of his claim against the said use plaintiff submitted to arbi¬ 
tration according to a provision of the contract entered into by and 
between the said use plaintiff and the said defendant Smith, on the 
5th day of November, 1910; that such offer of arbitration was made 
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on different occasions by the said the con- 

jected. The said Defendant Smiths <^ntendingj^ United gtatea 

tract existing between him and t P 0 f ac tion or claim 

government, that he has a va 1 pxt E*^m e nse to which he was put 
against the said use plaintiff fo plamtiff to complete its work 

i sasissc sagas =, ~ Jy " d wimne 

to abide by the decision ig entitled to recover as 

This affiant further^ that the $635.00 as 

against the use P^tiff, * f an( j $434.00 as claimed by 

fed «B*« IksSsSKSS 

x£tr. WJMssas ass. >»**»*• 

ent of all just claims. . G gCHMIDT. 

Subscribed and sworn to before me, “J^S) 912 ' 
[seal-1 Notary Public, D. C. 

’ 914 &SS&?Ts£ffi * HAMILTON. 

i i xt TTnifpd States of America to the use of the 

s^-cssra^l^^ WM " s "' 

1914. Henry W. Hodges, Clerk. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

January Term, 1914. 


National Electrical Supply Company, 

Appellant, 

vs. 

American Bonding Company, 

Appellee. 


No. 2641. 


BRIEE FOR APPELLANT. 


STATEMENT OE THE CASE. 

The National Electrical Supply Company entered into a 
contract with B. F. Smith, trading as the B. F. Smith Fire¬ 
proof Construction Company to install certain electrical 
wiring, etc. (R. p. 15), at the United States Jail, at Wash¬ 
ington D C., which work was included in a contract made 
between B F. Smith and the United States of America 
(R. p. 17). The National Electrical Supply Company com¬ 
pleted their work according to contract, and it was ac¬ 
cented by the United States (R- p- 24), and the United 
States made final settlement with B. F. Smith, after the 
completion of his entire contract on January 28, 1912. 
Smith having refused to make payment of a balance of 
$434 due the National Electrical Supply Company; they 
brought suit in the Supreme Court of the District of Co¬ 
lumbia, upon his bond, and made both Smith and the 
American Bonding Company, surety on his bond, defend- 

ants (R. P-1)* 





Pleas were filed setting up full performances of the 
condition of the bond, and claiming by way of set-off a 
balance of $201 due from the plaintiff in excess of its claim, 
and asking a judgment against it for that amount (R. p. 
9). Issue was joined (R. p. 11). 

Upon the trial the plaintiff proved a prima facie case, 
and rested. Whereupon the Court, at the request of the 
defendant, the American Bonding Company, instructed 
the jury to bring in a verdict for that defendant (R. p. 25). 
A voluntary non-suit was taken as to the defendant Smith 
to prevent a like instruction of the jury in his favor. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in refusing to submit the prima facie 
case made by the plaintiff to the jury. 

2. The Court erred in directing the jury to bring in a 
verdict for the defendant, the American Bonding Com¬ 
pany. 

3. The Court erred in entering a judgment for the de¬ 
fendant, the American Bonding Company. 

4. The Court erred in holding it was without jurisdic¬ 
tion to allow a verdict for the plaintiff. 

5. The Court erred in holding that the suit had been pre¬ 
maturely brought, and in refusing to hold that any irregu¬ 
larities in bringing the suit had been waived by the defend¬ 
ant. 

ARGUMENT. 

Suit was brought on the bond of a contractor with the 
government, under Act of Congress, approved August 13, 
1894 (28 Stat. at L., 278), as amended February 24, 1905 
(33 Stat. at L., 811). See appendix. 
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The suit «*» br °f^ at d ^Sl s'was" that the suit had 
The contention of the filed within six 

been brought prematurely, because contract 0 r. 

months »<«r iftTpta" language of the 

The appellants subm at P any time after settle- 

statute gave them a rig ‘ su bject to the ngni 

ment and before one year - a suit 

O. tire V-W S r,« « The language 

within that when »»« « instituted 

of the statute is. bond of the contractor it 

b, any of such “ "Tte1 complete per*™- 

shall no be commenced thereof, and shall 

said contract- “,1?rTh« performance and 
be commenced within o y nQt later ” 

final settlement of such “« „ , in ,fi e bond. 

In discussing the ««£ Company v, 

the Supreme Cour in . » 416 , intimated that 

Pressed Brick Company, ^ ^ imme diate action 

SX ~— 

TnoTouarant, ~ “ U ' * 

in construing the statute the Court sa,d. 

„ cf the statute that, after giving the 
“The language ot: the s ished with a certified 

affidavit, the party shotild^be f which he or they 

copy of the contract and bon , V ^ fead as mea n- 

shall have a right of ^■ t '° n ; ily ’ as ‘upon doing which, 
in? ‘upon which bond, as y V- condition 

Jt Cg”i ““ 
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tlement, by in terms denying the right to bring it before 
final settlement. 

Further consideration of the construction to be put on 
this act is contained under Section IV of this brief. 


Any irregularities were waived by going to trial on 
merits. 

But conceding for argument the construction placed by 
the appellees upon the statute, we contend that there should 
have been judgment for the plaintiff, for the reason that 
all irregularities were waived. 

The defendants not only pleaded to the merits of the 
suit against them, but they pleaded a set-off, and asked 
judgment thereon for the amount of their claim in excess 
of the amount sued upon by the plaintiff. The effect of 
this plea was to make them the active litigants. United 

States vs. West, 8 App. D. C., 59. 

Any defect which they might have taken advantage of 
was thereby waived. They should not be heard to assert 
that the suit was prematurely brought. 

Under laws suspending for a time the bringing of suit, 
the courts have held that an issue presented on the merits 
is a waiver of the right to have the action suspended. 

Where under a mechanics' lien law it is provided that 
a party shall not be liable to an action by the contractor 
until the expiration of sixty days, and the defendant plead 
to the merits and claims a set-off, and proceeds to trial, he 
cannot be heard to assert that the action was prematurely 
brought. Fulkerson vs. Kilgore, 10 Okla., 655; 64 Pac. 
Rep., 5. El Reno Elec. Light Co. vs. Jennison, 5 Okla., 
759 ; 50 Pac. Rep., 144. 

These cases are particularly in point, because the remedy 
given by suit upon the bond of a contractor for public work 
is in lieu of the right to a mechanics’ lien. 

The Courts have held that where a statute provided that 
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no suit should be brought against an admmist 
after one year, the administrator by pleading to 
waived the irregularity. Clements vs. Swain, 2 N. H„ • 

Kittridge vs. Folsom, 8 N. H-, 113. ( , q{ 

In Kittridge vs. Folsom, the Court said. P 

a year constitutes no part of the gist of the action, but fe 
statute creates a temporary disability to sue. 1 

on is not in bar of the claim, but in avoidance o the 
particular suit. The precise time of granting the a min 
istration is within the knowledge of the executor, and if he 
Shes to avail himself of the objection it - J* 

he should plead it in avoidance of the suit, at t 
term that the plaintiff may have notice that he inten 

* -i j action may be sustained without any 

proof 0 "/the lapse of time by the plaintiff, if the matter is 

%y P No d rt d h Carolina Statute the executor of a will is given 
two years to pay legacies. Where suit was 

P TTew Te«eTstatte C “ds VS the right of a creditor 
for six months to enable the executor or adm.mstra^ ^ 

deTen’sTif te ^enukted suit brought before 
ltd of S I months to go to fina^decree by default. 

B Crthe% n rov°l S ns 28 of an insurance policy prohibit 
y ithin a fixed time, failure to plead in abatement that 

the suit was brought before the lapse of -ch^e waives 
U1C t/ T n c Co vs Downs, 90 Ky., 

th W,te S suit is premature and defendant pleads to the 

k «•*«" < 

qqq Ciore vs. Ladd, <49 ureg., oao. 

Gas., 393. ™ g avings and Loan Co. vs. Peck, 20 

ler 210 Pa. St., <4 • g Aio 380 

Tex. Civ. App., Ill- Herndon vs. Garrison, 5 Ala., 380. 
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Moore vs. Sargent, 112 Ind., 484. Archibald vs. Arnold 
53 Ills., 307. 

The debt being mature, but time of payment being ex¬ 
tended, it is not proper to plead in bar that suit was pre¬ 
maturely brought. Pitts Sons Co. vs. Comm’l Nat’l Bank, 
121 Ill., 582. Adams vs. Bronan, 120 Ga., 530. 

III. 

The lower Court should not have followed the Stitzer 
case. 

The lower Court based its action upon the decision of 
the Court in Stitzer vs. U. S., to the use of Vaughn, 182 
Fed., 513. 

It is submitted that the Stitzer case should not be fol¬ 
lowed by this Court for two reasons: 1. It is based upon a 
misconception of jurisdiction. ,2. It is based upon a nar¬ 
row construction of the statute. 

Directing attention, for the present, solely to the ques¬ 
tion of jurisdiction, we contend that there was no lack of 
jurisdiction to award judgment in this case for the plaintiff. 

The Court had jurisdiction of the subject-matter and 
of the parties. 

The Court had jurisdiction of the subject-matter because 
it has all the powers of a United States circuit court, and 
of a United States district court, and by the act of Congress 
of August 13, 1894 (28 Stat. L., 278), as amended Febru¬ 
ary 24, 1905 (33 Stat. L,., 811), general jurisdiction is 
given to the United States circuit courts (now district 
courts), to entertain suits of this character irrespective of 
the amount involved. It is clearly within the jurisdiction 
of the court to hear and determine any case of this charac¬ 
ter which may be brought before it, even though it should 
appear at the trial that the work in question was not a pub¬ 
lic building; or that the person sued as defendant was not 
the maker of the bond; or that the wrong surety had been 
named in the declaration. In other words, the subject-mat- 
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i, suits upon bonds 

States to secure the performance o ith 

the prompt payment to all persons supp> y> 1 ovided 

labor and materials in the prosecution of t P 

f °The d^tnlows that i,is a suit brought by one who 
had furnished labor and materials to a contractor with the 
United States for the prosecution of the wor P™ vl 

his contract, and sought a a cause 

and the surety upon his bond , ’ lack 

of action within the jurisdiction of the Court, 
of jurisdiction appears on the record. 

“Jurisdiction over subject-matter ! s th ® P?!!^ the 
deal with the general abstract q " J' t ° 0 ’ thi s question, 

particular facts in fy case / n e 'f' t h!v are sufficient to 
and to determine w et e r 0 It ; s no t confined 

invoke the exeraseofthapo ^ g0 od 

Thu jurisdiction over the parties «»<*»i.cd by p«»»i 

service of process. i it was 0 nly in re- 

If there was any de ect of C L. It 

lation to the Juris ic ^ ^ ^ waived by the de- 
is not such a defec 1 , ected t0 take advantage of 

fendants, and when they ^ ^ of defeating 

the defect, an e e will be held to have waived 

the whole su.t upon > at an early stage of 

rj^S ^lantaio. by a *a to.be 

‘Ifibitsc oi Warner is. jenbs. it App. D. C, 
this Court said: 

in Went want of jurisdiction in the 
, "of’Sstrict, either as regarded the 
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parties or the subject-matter. The want of jurisdic¬ 
tion was as to the particular case * * * but an 

obstacle which the parties themselves were competent 
to remove * * 

So also in Investment Company vs. Pendleton, 14 App. 
D. C., 384, this Court said: 

' i 

“The defendant had a right to appear specially to 
take the objection to the proceeding of the justice 
without the condition precedent having been complied 
with by the plaintiff. But having interposed that ob¬ 
jection, he could not go further and plead to the merits 
of the case without thereby waiving compliance by the 
plaintiff with the condition which required him to give 
security for costs before bringing his suit.” 

Under the rules of pleading the objection taken at the 
trial table should have been taken in limine, and failure 
to urge it at the first opportunity waived the right of the 
defendant in that regard. 

* 

“It is an elementary rule of pleading, that a plea 
to the jurisdiction is the first in the order of pleading; 
and that any plea which refers to the court any other 
question, is a tacit admission that the court has a right 
to judge in the cause, and is a waiver of all exception 
to the jurisdiction. Gould PI., 231; 1 Chitty PI., 478. 
Wherever it appears upon the record that the court 
has no jurisdiction, nothing which the parties may do, 
or omit to do will give it; but where the want of juris- 
distion must be shown by proof aliunde, or where the 
particular facts giving the jurisdiction may exist con¬ 
sistently with the record, a plea to the action is a 
waiver of any exception to the jurisdiction.” Morton 
J. in Carlisle vs. Weston, 21 Pick., 537. See also 
Simonds vs. Parker, 1 Met., 508. Lawrence vs. Bas¬ 
sett, 5 Allen, 140. Hastings vs. Bolton, 1 Allen, 520. 
Girty vs. Logan, 6 Bush (Ky.), 8. See also Common 
Law Rule 38, Sec. 3. 

The question of the waiver of the right to object to the 


jurisdiction of the courts has been before the S p 
Court of the United States many tunes. wh ich the 

They have held that where the case « ® ^ waives 

court could take jurisdiction, a g ener Ex parte 

all defects and all privileges of the defendant. * P 

Schollenberger, 96 U. S., 369. consent cannot 

They ha,. >l» M but it »»y 

give the courts of the bmte prrnrs Pacific Rail- 

bind the parties and waive previous errors. 

road Co. vs. Ketchum, 1 • •> . wrong district under 

Thus where suit ^ ^ in the dis . 

the statute requiring t ^ heW that the objection 

trict in which he resld ’ fendant has pleaded in bar, 
must be made before t Texas and Pacific Rail- 

and after such a plea it is too a Central Trust Cotn- 

road Co. vs. Saunders, •> • •’ Railroad Company 

p,„ y vs. McGeorge 151 U- &. »»• 

VS. McBride, 141 U. &•. United States Courts 

Objections to the j^ nS ^ e ° d iversity of citizenship re- 
on the ground that the q taken advantage of 

quired by law does ^ ^ ^ ^ tri al of 

by plea in abatemen , Hartog vs. Memory, 116 

U Vetobry ^Nicholson, 3 Wall., 420. Wick- 

lion »»1« 1* '“ "Ci"i » »< 

for the greater P ort,on The courts have held that this 
the petition in bankrup y^ opportunity or it will 

objection must be »S«1 at tetot ^ B R, ... I" 

be waived. In rc Fr ' , Polakoff. 1 Am. B. R., 

358. . i omnle oooortunity to have taken ad- 

The defendants had a pi ^ , ack of jurisdio- 

vantage of the o jec i plea to the junsdic- 

*“ at the aS: , ^e plai would then have de- 
finn. or in abatement, 
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ferred his suit until after six months, if the objection had 
been sustained; having held off their objections until after 
the statute of limitations had barred the plaintiff’s right, 
they should be estopped from asserting their objection at 
the trial table. The case is analogous to a premature entry 
of judgment before the expiration of the time to answer, 
which is merely error, and if not reasonably objected to 
will be held to be waived. White vs. Crow, 110 U. S., 183. 

As a matter of fact, the Court actually did exercise jur¬ 
isdiction in the case, and by its solemn act, in directing a 
verdict, and entering judgment in favor of the defendant it 
overruled the Stitzer case. 

If the Court had no jurisdiction it could do nothing but 
strike the case from its docket. The instruction of the ver¬ 
dict, and entry of the judgment in favor of the defendant 
would be erroneous. The action would be coram non 
judicc. Nashville vs. Cooper, 6 Wall., 247. New Orleans, 
etc.. Mail Co. vs. Fernandez, 12 Wall., 130. 

In the case of Wood vs. Surety Company, 192 Fed. Rep., 
992, the Court held the requirements of the proviso regard¬ 
ing the publication were not jurisdictional, and cited with 
approval the decision of the lower Court in the case of 
Vaughn vs. Stitzer, 179 Fed., 567. It is respectfully sub¬ 
mitted that this opinion is much more logical, and more in 
harmony with the decisions of the Supreme Court, and with 
reason than the decision of the Circuit Court of Appeals. 

IV. 

The statute should be given a liberal construction. 

a. Contracts entered into by surety companies for a pre¬ 
mium are not to be construed strictly. 

b. This statute is a remedial statute. 

(a) Mr. Justice Brown, in Guaranty Company vs. 
Pressed Brick Company, 191 U. S., 416, said: 

“The rule of strictissimi juris is a stringent one, and 


11 : 

is liable at times to work a practical injustice. It is 
one which ought not to be 'extended to contracts no 
within the reason of the rule, particula. y w 

bond is under-written by a corporation which has un¬ 
dertaken for a profit to insure the ob.igee against a 
failure of performance on the part of the p . P 
obligor.” 

So in Atlantic Trust and Deposit Company vs. Town 
of Laurinburg, in the United States Circuit Court of Ap¬ 
peals, 163 Fed., 695, it was said: 

“The very reason for the existence of this kind 
of corporations, and the strongest argument put for- 
w,rdb£ them foe patronage, b “ 
and hardship growing out of >; ,d \ VK ^' 
that <dve application for this rule is by them take 
away; that it is their business-to takeandexpeclosses^ 

contracts which they clamor to execute. 

OM State. BMW * ***"'£*£ 

States to use of Griscom-Spencer Company, 178 Fed 692. 

(b)’ The statute is remedial because it provides a l.a- 
bilitv for the protection of private persons who had no 
“am of protecting ">"*<” * Wyne v., 

G T‘1S cok* TMe D Goaianty & Trait Company vs. 
n oiq U S. 30, Mr. Justice Holmes, after 

reUewingXcI’se^of United States vs. Ansonia Brass Com¬ 
pany, 218 U. S„ 452, said; 

“The case cited shows, therefore, that such claim- 
Th fm; n the oolicy of the statute. It also con- 
mins^ strong'hitimatkm that they are within the mean- 
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mg' of its words. For it refers to the statute, and says 
that it was in recognition of the inability of such per¬ 
sons to take liens upon the public property of the 
United States that Congress passed the act, and adds 
that, in view of this purpose to provide protection to 
those who could not protect themselves, the statute has 
been given liberal construction by this Court. See 
also United States to use of Hill vs. American Surety 
Company, 200 U. S., 197.” 

As an illustration of the liberal construction placed upon 
this law, the Supreme Court of the United States in the 
case of United States to use of Hill vs. American Surety 
Company, 200 U. S., 197, and in Mankin vs. Ludowici- 
Celadon Co., 215 U. S., 533, extended the benefit of the 
statute not only to those persons supplying the contractor 
directly, but to all persons supplying sub-contractors with 
labor or materials. The Court said in the Hill case: 

“If literally construed the obligation of the bond 
might be limited to securing only persons supplying 
labor or materials directly to the contractor, for which 
he would be personally liable. But we must not over¬ 
look in construing this obligation the manifest purpose 
of the statute to require that material and labor actual¬ 
ly contributed to the construction of the public build¬ 
ing shall be paid for, and to provide a security to that 
end.” 

The case of Guaranty Company vs. Kenyon, 204 U. S., 
349, also illustrated the liberal construction put on this act. 
In that case the amount sued for, $206.47, was too small 
to give the Circuit Court jurisdiction, the statute limiting 
their jurisdiction to amounts in excess of $2,000. The Su¬ 
preme Court of the United States held that as the United 
States was a party to the suit the jurisdictional amount was 
not necessary. It was said: 

“The United States is not here a mere nominal, 
or formal party. It has the legal right, was a princi¬ 
pal party to the contract, and in view of the words of 
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the statute, may be said to have an ‘"vteAat the 
performance of all its provisions. y 

fnterests of the government, as mvolved m the co^ 

struction of public wor s, W1 obtain materials 

tractors for such works are able to 

and supplies promptly and 'V.th certamty. ^ 

Prtnrrr<»cc mav have deemed it impo , , 

those who furnished such m.terusfs and S “P,” *, s f r 

CS ,Se“ S.”^ "“SrS 

ments to all persons supp y & WO rk ’ The gov- 
materials in ^ ^ 

^ The UmSd'stals, suing herein for the bene¬ 
fit of and on behalf Alleges that the ‘defend- 
comes and complains, a d » United States for 

ants became and are indebted to the un,K # # We 

the benefit of the said James y re<rarded as C ne 
repeat, the P^ |° s "h ‘to enforce the specific obli- 

rr S£** •"sva.T-' 

labor and materials urn '* s between the 

Ti'Trt iS Stlfe e s e In r d e ’the Tontracto/in respect of that 

2SS. ^bTa^n is none the..shy the government 

K SSaffi " — wm get the ^benefit 
of the judgment. 

Another case in which a broad 
the United States Supreme Court,s the^ ^ ^ 

Company vs. Crane, 2 — q{ a vessd f the United 

was given to secure q{ the Surety Com- 

S„,„, “'I , public building or public 

S" The Supr.™ Court refund ,o .How to »«>«" 
tion. 


t 
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V. 

The second ground assigned by the defendant in its mo¬ 
tion to direct a verdict in its favor was that publication 
of notice had not been made by the plaintiff advising other 
creditors of the pendency of the suit (R. p. 25). 

The record shows that there are no other creditors of the 
defendant, B. F. Smith, and as notice by publication would 
have been a mere idle formality entailing expense, vexation 
and delay, for no practical purpose, it was properly omitted. 
The defendant in its fourth plea (R. p. 8) set out that B. 
F. Smith “has made payment to all persons supplying labor 
and material in the prosecution of said work embraced in 
said contract, and by reason thereof the said defendant has 
fully discharged all of the covenants and conditions of his 
said contract, and performed all of the conditions and obli¬ 
gations of his said bond.” 

Having thus formally set up the fact that there were no 
creditors for labor and materials supplied in the prosecu¬ 
tion of the work, and therefore no persons entitled to 
notice of the suit brought by the National Electrical Sup¬ 
ply Company, the defendants are estopped from asserting 
that publication was not made. 

The case is in reason governed by the rule which dis¬ 
penses with execution on a judgment where the debtor is 
clearly insolvent. This Court, in Mehler vs. Cornwell, 3 
App. D. C., 92, cites with approval Case vs. Beauregard, 
101 U. S., 690. to the effect that neither law nor equity re¬ 
quires a meaningless form. Also in the case of the Supplee 
Hardware Company vs. Driggs, 13 App. D. C., 272, this 
Court held that a creditor could maintain a creditor’s bill with¬ 
out reducing his claim to judgment, where such would be 
an idle ceremony. 

The purpose of this proviso was, as stated by Judge 
Pritchard, in Baker vs. United States, 204 Fed. Rep., 390, 
“to prevent a creditor or creditors instituting suit from 
securing an unfair preference over other creditors, in cases 
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■where the penalty of the bond is not sufficient to satis y 
all claims against the contractor.” To like effect, U. S. vs. 
McGee, 171 Fed. Rep., 209. Where, as in the case at bar, 
there are no other creditors, what need existed for the 
publication? The creditors could derive no benefit, e- 
cause they do not exist; the defendant could derive no 
benefit because there are no other creditors holding claims 
who can sue it. The plaintiff’was entitled to rely upon 
the facts set out by the defendant in its plea, and act upon 
them. No creditors have intervened or sued the appellee. 
The record therefore shows the existence of but a single 

"The introduction into the pleading by the defendant of 
the fact that there were no other creditors, fortified by 
the fact that no other creditors intervened in the acuon 
entitled the plaintiff to proceed upon that assumption and 
omit a wholly unnecessary and superfluous advertisement 
Ld operated as « waiver on the par. of «he defendant of 
such publication, if any were required under the cncum 

"contend that the creditors themselves are the only 
persons who could raise an objection to the '^ck o pub i 
cation, if it was for the benefit of the creditors, and as there 
are none, the defendant is not injured by its omissiom 

It will be noted that this publication is not needed to 

bring the defendant into the Court. It 1S n0 * a con 110 ” 
precedent, because it cannot be made unt. af.er suit, 
cln be made by the defendant as well as by the plaintiff. 
The plaintiff derives no advantage from the P^hcatioa 
If the defendant derives the advantage, he is at liberty 
Lake the publication himself, if he is solicitous that notice 
£ given to the creditors. If its absence is to be urged only 
!! technical defense in a case where it has not been made 
by the raintiff, then I submit that where there is but one 
creditor, the defendant who. sets up the fact that t 
are no other creditors should be estopped from making 

such a defense. 





In conclusion, we submit that the Supreme Court has 
adopted a liberal construction of this act in every decision, 
whether under the original act of August 13, 1894 (Guar¬ 
anty Co. vs. Pressed Brick Co., 191 U. S., 416; U. S. to 
Use of Hill vs. Surety Co., 200 U. S., 197; Guaranty Co. 
vs. Kenyon, 204 U. S., 349), or under the amended act of 
Feb. 28, 1905 (Mankin vs. Ludowici-Celadon Co., 215 
U. S., 533; U. S. vs. Ansonia Brass Co., 218 U. S., 452; 
Guaranty Co. vs. Crane, 219 U. S., 30), and that the de¬ 
cision of the Stitzer case is wholly out of harmony with 
the Supreme Court decisions, and evidently without con¬ 
sideration of them. 

Respectfully submitted, 

Joseph d. Sueuvan, 

Atty. for Appellant . 

APPENDIX. 

An Act for the protection of persons furnishing mate¬ 
rials and labor for the construction of public works. 

Be it enacted, etc.. That hereafter any person or per¬ 
sons entering into a formal contract with the United States 
for the construction of any public builidng, or the prose¬ 
cution and completion of any public work or for repairs 
upon any public building or public work, shall be required 
before commencing such work to execute the usual penal 
bond, with good and sufficient sureties, with the additional 
obligations that such contractor or contractors shall prompt¬ 
ly make payments to all persons supplying him or them labor 
and materials in the prosecution of the work provided for 
in such contract; 

and any person or persons making application therefor, 
and furnishing affidavit to the Department under the direc¬ 
tion of which said work is being, or has been, prosecuted, 
that labor or materials for the prosecution of such work 
has been supplied by him or them, and payment for which 
has not been made, shall be furnished with a certified copy 
of said contract and bond, 




upon which said person or persons supplying such labor 
and materials shall have a right of action, and shall be 
authorized to bring suit in the name of the United States 
for his or their use and benefit against said contractor and 
sureties and to prosecute the same to final judgment and 

execution: . 

Provided, That such action and its prosecutions shall in¬ 
volve the United States in no expense. 

Sec. 2. Provided that in such case the court in which 
such action is brought is authorized to require proper se¬ 
curity for costs in case judgment is for the defendant. 
Approved August 13, 1894. 

An act to amend an Act approved August thirteenth, 
eighteen hundred and ninety-four, entitled “An Act for 
the protection of persons furnishing materials and labor or 

the construction of public works. 

Be it enacted, etc., That the Act entitled An Act for 
the protection of persons furnishing materials and labor 
for the construction of public works,” approved August 
thirteenth, eighteen hundred and ninety-four, is hereby 

amended as to read as follows: 

“That hereafter any person: 0 r persons entering into a 
formal contract with the United States for the construc¬ 
tion of any public building, or the prosecution and comple¬ 
tion of any public work, or for repairs upon any public 
building or public work, shall be required, before com¬ 
mencing such work, to execute the usual penal bond with 
good and sufficient sureties with the additional obligation 
that such contractor or contractors shall promptly make 
payments to all persons supplying him or them for labor 
and materials in the prosecution of the work provided for 
in such contract; and any person, company, or corporation 
who has furnished labor or materials used inthe construc¬ 
tion or repair of any public building or public work, and 
oavment for which has not been made, shall have the right 
to intervene and be made a party to any action instituted 
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by the United States on the bond of the contractor, and 
to have their rights and claims adjudicated in such action 
and judgment rendered thereon, subject, however, to the 
priority of the claim and judgment of the United States. 
If the full amount of the liability of the surety on the 
said bond is insufficient to pay the full amount of said 
claims and demands, then, after paying the full amount 
due the United States, the remainder shall be distributed 
pro rata among said intervenors. 

If no suit should be brought by the United States within 
six months from the completion and final settlement of 
said contract, then the person or persons supplying the con¬ 
tractor with labor and materials shall, upon application 
therefor, and furnishing affidavit to the Department under 
the direction of which said work has been prosecuted that 
labor or materials for the prosecution of such work has 
been supplied by him or them, and payment for the same 
has not been made, be furnished with a certified copy 
of said contract and bond, upon which he or they shall 
have a right of action, and shall be, and are hereby, au¬ 
thorized to bring suit in the name of the United States in 
the circuit court of the United States in the District in 
which said contract was to be performed and executed, ir¬ 
respective of the amount in controversy in such suit, and 
not elsewhere, for his or their use and benefit, against said 
contractor and his sureties, and to prosecute the same to 
final judgment and execution: Provided, That where suit 
is instituted by any of such creditors on the bond of the 
contractor it shall not be commenced until after the com¬ 
plete performance of said contract and final settlement 
thereof, and shall be commenced within one year after 
the performance and final settlement of said contract, and 
not later: And provided further, That where suit is so 
instituted by a creditor or by creditors, only one action shall 
be brought, and any creditor may file his claim in such ac¬ 
tion and be made party thereto within one year from the 
completion of the work under said contract and not later. 




If the recovery on the bond shall be inadequate to pay the 
amounts found due to all of said creditors, judgment shall 
be given to each creditor pro rata of the amount of the 
recovery. "The surety on said bond may pay into court, 
for distribution among such claimants and creditors, the 
full amount of the sureties’ liability, to-wit, the penalty 
named in the bond, less any amount which said surety 
may have had to pay to the United States by reason of the 
execution of the said bond, and upon so doing the surety 
will be relieved from further liability: Provided further, 
That in all suits instituted under the provisions of this 
Act such personal notice of the pendency of such suits, in¬ 
forming them of their right to. intervene as the Court may 
order, shall be given to all known creditors, and in addition 
thereto notice of publication in some newspaper of general 
circulation published in the State or Town where the con¬ 
tract is being performed, for at least three successive weeks, 
the last publication to be at least three months before the 
time limited therefor.” Approved February 24, 1905. 
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plaintiff’s suit was instituted before plaintiff’s 

* cause of action accrued under statute. J 

B. Uuling of lower court was correct, because plaintiff 
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known creditors and to publish notice of tbe 
pendency of said suit for the benefit of unknown 
creditors in some newspaper of general circula¬ 
tion in the District of Columbia. 2( 
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the time within which the right may be enforced, 
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specified in the statute is not a mere irregularity, 

waived by going to trial on the merits. 

Third point: 

The act of Congress of February 24, 1905, should be so 

construed as to carry out the objects sought to be 
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Statement pf Case. 

On April 13, 1912, the appellant, National Electrical 
Supply Company, a Virginia corporation, and hereinafter 
referred to as the plaintiff, filed suit in the court below 
against B. F. Smith, trading as the B. F. Smith Fire Proof 
Construction Company, and the'appellee, hereinafter referred 
to as defendant, to recover a balance of $434.00 claimed to 
be due the plaintiff, with interest from June 2, 1911, for 
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work done and materials provided by the plaintiff in the 
performance of a certain contract made by it with said Smith 
for the installation of certain electric wiring, conduits and 
fixtures in connection with certain repairs to the United 
States jail in the District of Columbia. 

Plaintiff’s contract with Smith was dated November 3, 
1910, and referred to, and was based upon, a contract made 
by the defendant Smith with the Department of Justice for 
the construction and completion of repairs to said jail, and 
was “subject to all the conditions imposed upon” said Smith 
by the latter contract (Rec., p. 15). 

Smith’s contract with the Department also bore date the 
3d day of November, 1910, and provided, among other 
things, that the work therein agreed to be performed should 
be commenced promptly and “carried on in such order, and 
at such times and seasons, and with such force, as shall from 
time to time he directed or prescribed by the Attorney 
General, or his representative, and that the same shall be 
completed in all its parts within four months from date 
hereof”; and further expressly provided that time should 
be considered as of the essence of the contract (Rec., pp. 
18, 19). 

The plaintiff submitted an estimate for said electrical 
wiring, conduits, fixtures, &c., covered by its contract, to the 
defendant Smith and received his order for doing the work 
on November 5, 1910, as shown by its bill of particulars 
(Rec., p. 5). 

It does not appear that the time limited for the completion 
of this work was ever extended beyond the four months’ 
period named in the contract, but it does appear from the 
plaintiff’s own testimony that it only claims to have com¬ 
pleted its work on June 2, 1911, from which date it claims 
interest on the balance due (Rec., pp. 5 and 24). And 
plaintiff’s principal witness, Miriek, admits that mistakes had 
been made in preparing and setting up the indexes to the 
various circuits, which were controlled by switches, and the 
circuits on which the various fuses were located, and that 





this work had to be corrected by the plaintiff, and “had all 
been corrected prior to October 9, 1911” (Rec., p. 24). 

So that while the plaintiff’s contract required its work should 
be completed by March 3, 1911, the proof shows that it was 
not fully completed until October 9, 1911, seven months 
later, although the electrical circuits had been put in use by 
the warden of the jail, according to witness Mirick, in June, 

1911. 

Plaintiff’s contract called for a consideration of $1,931.00, 
and in its declaration admits having received on account- 
$800.00 on February 8, 1911, and $700.00 on June 2, 1911, 
which, with certain adjustments, left a balance of $434.00 
due (Rec., p. 5). 

The defendant Smith filed several pleas to the plaintiff » 
declaration, and his surety, the defendant Bonding Com¬ 
pany, adopted his pleas and affidavit on the merits, which 
pleas and affidavit, so far as the surety was concerned, were 
based upon belief and information furnished the surety by 
its principal, and was made necessary in order to prevent 
judgment against the surety under the 73d rule. In, these 
pleas the defendants not only plead full performance by the 
defendant Smith-of his contract with the plaintiff, but set 
out that the plaintiff failed to complete its work within the 
time fixed in its contract, and by reason of such failure the 
defendant Smith was put to anexpenditure of $631.10, which 
was chargeable wholly to the plaintiff’s failure to promptly 
complete its contract, and that the defendant Smith, there¬ 
fore had a valid set-off against the plaintiff for the difference 
between the amount due the plaintiff under said contract, to 
wit, the sum of $434.00, and the amount of said expenditures 
incurred by defendant Smith, or the sum of $197.10 These 
pleas having proved sufficient to prevent summary judgment, 
issue was joined and in due course a trial had In addition 
to the facts hereinbefore set forth, it appeared in evidence 
that the contract made by the defendant Smith with the 
Department of Justice had been fully completed, and final 
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settlement made thereunder by the Government on January 
23, 1912 (Roc., p. 25). 

At the end of the plaintiff’s case the defendant Bonding 
Company moved for a directed verdict in favor of the de¬ 
fendant on the ground that the suit was prematurely 
brought, the plaintiff having instituted its suit before the 
termination of six months from the date of final settlement 
between the United States and the defendant B. F. Smith, 
in violation of the provisions of the act of Congress of 
February 24, 1905, upon which said suit was based, and 
upon the further ground that the record showed that the 
1 y failed to make the publications giving 

notice of the filing of his suit to other creditors, as required 
by the provisions of said act (Rec., p. 25). The defendant 
Smith joined in said motion upon the same grounds, and, 
upon the court’s intimating that the motion would be 
granted, the plaintiff elected to take a voluntary nonsuit as 
to the defendant Smith, and to stand on the record as made 
against the defendant Bonding Company, and the verdict 
and judgment was accordingly directed for said last-named 
defendant (Rec., p. 25). This ruling of the trial court is 
the only error assigned in the record. 


ARGUMENT. 

I. 

The Trial Court Did Not Commit Error in Rendering Judg¬ 
ment in Favor of the Defendant. 

The verdict and judgment entered in the court below in 
favor of the defendant at the close of the plaintiff’s case was 
correct for two reasons: 

A. Because the proof showed that the Government made 
final settlement with the defendant’s principal on January 
23, 1912, and that the plaintiff had instituted its suit before 




its cause of action had accrued under the statute, to wit, on 
April 13, 1912, and said suit was therefore premature. 

B. Because the record of said case in the court below and 
the proof showed that the plaintiff, who was suing as a 
creditor of the defendant Smith, had wholly failed and 
neglected to give any notice of the 'filing of said suit to other 
possible creditors, and in addition thereto had failed to pub¬ 
lish a notice of said suit in some newspaper of general 
circulation published in the District of Columbia for three 
successive weeks, as required by the statute under which said 
suit was brought, said requirement as to publication being 
mandatory, and was therefore jurisdictional. 

A. I 

i 

The Cause of Action in This Case is Controlled by the Pro¬ 
visions of the Act of Congress of February 24, 1905 (33 
Stats., 811), and, as the Proof Shows that the Suit Was 
Instituted before Plaintiff’s ? Cause of Action Accrued 
under the Statute, said Suit Was, Therefore, Premature 
and Cannot be Maintained. 

t 

The plaintiff sues to recover a balance due it as sub¬ 
contractor for labor and materials supplied to a Government 
contractor for work done on United States jail under a 
contract entered into between the Government and the con¬ 
tractor on November 3, 1910, the subcontractor’s claim being 
founded on a bond given by the contractor on November 4, 
1910, conditioned in accordance with the statute for the 
faithful performance of the contract, and for the payment 
of the claims of all persons supplying labor or material in 
the prosecution of the work contemplated by the contract. 

This, therefore, being a statutory action, it may be well to 
refer to the provisions of the hw on the subject before dis¬ 
cussing the cases construing same. 
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There have been two enactments by Congress covering the 
enforcement of claims of persons furnishing material and 
labor in the construction of public works, one approved 
August 13, 1894, and the other approved February 24, 1905. 
Both of these acts are set out in extenso as an appendix to 
appellant’s brief, and will, therefore, not be repeated here. 

Both enactments have been before the Federal courts re¬ 
peatedly for construction, and, as a result of certain decisions 
of the courts construing the first act, it was found advisable 
and necessary to radically change the provisions of that law 
by a second enactment so as to secure priority to the Govern¬ 
ment in the settlement of its claims against the contractor, 
and in other respects making important changes affecting the 
rights of creditors and the enforcement thereof. 

While many of the decisions refer to the second act as 
an amendment of the first act, the second act in fact sup¬ 
planted and repealed the first act on the subject, the title of 
the second act reading, 

“Be it enacted , etc That the act entitled ‘An act 
for the protection of persons furnishing materials and 
labor for the construction of public works,’ approved 
August thirteenth, eighteen hundred and ninety-four, 
is hereby amended so as to read as follows:” 

As said by the court in the case of United States vs. 
Winkler, 162 Fed., at page 402: 

“I have no doubt that act Feb. 24, 1905, c. /78, 33 
Stat. 811, repeals the act of August 13, 1894. The 
act of August 13, 1894, says the act of 1905 ‘is hereby 
amended so as to read as follows.’ The latter act 
takes the place of the former act in its entirety and 
covers the whole subject.” 

We print as an appendix to this brief the report of the 
Senate committee on the act of 1905, which refers to some 
of the decisions and the reasons rendering necessary a radical 
change in the law as it existed, and the incorporation of new 
provisions therein not found in the former act. As the con- 
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tract and bond sued on, and the work done thereunder, bear 
date long subsequent to the passage of the 1905 act, it is 
submitted that the provisions of that act alone are controlling 
and are to be construed by this court in the case at bar; and 
further, that the theory of this act and its provisions are so 
radically different from the former law that the decisions of 
the Supreme Court cited by the appellant, and based upon 
the act of 1894, are not controlling, and are of very little 
service in arriving at a correct interpretation of the provisions 
of the later law. 

The cases of Hill vs. American Surety Co., 200 U. S., 
197; Guaranty Co. vs. Kenyon, 204 U. S., 349; Guaranty Co. 
vs. Press Brick Co., 191 U. S., 416, cited and quoted from by 
the appellant, are all cases interpreting the act of 1894, while 
the two remaining Supreme Court cases cited—those of 
Guaranty Co. vs. Crane, 219 U- S., p. 30, and Mankin vs. 
Ludowici-Celadon Co., 215 U.‘ S., 533—have no bearing 
upon the present case, the former merely holding that a war 
vessel built for the United States was a public work within 
the meaning of the statute, and the latter holding that a 
subcontractor of a subcontractor was entitled to the benefits 

of the law. 

Decisions are not wanting, however, covering the identical 
questions to be discussed in this brief, and which present facts 
so entirely in accord with the facts in this case that they 
cannot, we submit, be distinguished from this case, and 
would have to be overruled by this court in order to sustain 
the appeal taken herein. 

The act of 1905 provides that any person entering into a 
contract with the United States for the construction of any 
public building, or public work, or for repairs upon the 
same, shall be required to execute a bond with good and 
sufficient sureties, with the additional obligation that such 
contractor or contractors shall promptly make payment to 
all persons supplying him or them with labor and materials 
in the prosecution of the work provided for m the contract; 
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that the claims of the United States against said contractor 
shall have priority over the claims of all persons supplying 
labor or material to the contractor, and be paid in full out 
of the penalty of the bond, and that the United States alone 
shall have the right to file suit on said bond within the first 
six months after completion and final settlement of said 
contract. If no suit shall be brought by the United States 
on the bond within six months from the completion and 
final settlement of the contract, then the person or persons 
supplying the contractor with labor and material shall be fur¬ 
nished a copy of the contract and bond, on which they may 
have a right of action in the name of the United States to 
their use, against the contractor and his sureties, provided that 
such suit shall not be commenced until after the complete 
performance of the contract and final settlement thereof, and 
shall be commenced within one year thereafter, but not later. 
It also provides that where suit is instituted by a creditor 
or creditors, only one action shall be brought, and other 
creditors may intervene in such action for the protection of 
their claims. It further provides that in all suits instituted 
under the provisions of the act such personal notice of the 
pendency of the suit as the court may order shall be given 
to all known creditors, by the plaintiff, informing them of 
their right to intervene, and in addition thereto notice shall 
be given by publication in some newspaper of general circu¬ 
lation, published in the State or town where the contract 
is being performed, for at least three successive weeks, the 
last publication to be at least three months before the time 
limited therefor. There are other provisions in this act 
which will not be referred to at this time. 

It will be noticed from the above statement and from a 
reference to the cases mentioned in the Senate report on the 
1905 act that the act of 1905 entirely changes the law as it 
formerly existed with reference to the times when, and the 
places where, suits may be instituted by creditors on the bond 

of the contractor. 
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The act of 1894 merely provides that any person furnish¬ 
ing labor or material in the prosecution of a public work 
may obtain a copy of the contract and bond upon which he 
shall have a right of action, and : be authorized to bring suit 
in the name of the United States for his use against the 
contractor and sureties, and to prosecute the same to final 
judgment and execution in any court of competent juris¬ 
diction. Under this law, suits were instituted in many 
instances and judgment recovered against the sureties up to 
the limit of the penalty of the bond long before the rights 
of the United States against the contractor and his surety 
had been or could be ascertained and determined. The 
result was that before the Government was in a position to % 
file suit the penalty of the bond was exhausted at the suit 
of creditors, and the Government was remediless. To avoid 
this condition the act of 1905 carefully provides that while 
creditors are given the right to intervene in any suit filed by 
the Government on the bond, their rights shall always be 
subject to the paramount right of the Government to pay¬ 
ment in full; and further, that no creditor shall be permitted 
to file an independent suit on the bond in the name of the 
United States to his use until six months after the completion 
of the contract and final settlement by the Government with 
the contractor, but that said suit must be brought in the 
jurisdiction where the contract is to be performed, and 
within one year after the performance and final settlement 

of said contract, and not later. 

These limitations contained in the act of 1905 are limita¬ 
tions upon the very right created by the statute in favor of 
the creditor, and which did not exist at common law. They 
are, therefore, conditions precedent to the right of the 
creditor to maintain suit, and must be strictly complied 

with or the right is lost. . 

In the present case it appears that appellant filed suit on 

the bond given for the performance of the work on the 
United States jail in the District of Columbia, on Apnl 13, 
1912, and in its declaration merely alleges, with reference to 

2b 
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the performance of the work and final settlement, that (Rec., 
p. 4) 

“The plaintiff further alleges that the aforesaid 
contract between the defendant B. F. Smith, trading 
as the B. F. Smith Fire Proof Construction Company, 
and the United States of America, has been com¬ 
pletely performed, and final settlement thereof 
authorized by the proper officer of the United States 
of America, and said final settlement made with the 
defendant B. F. Smith, trading as the B. F. Smith 
Fire Proof Construction Company, and that no suit 
has been brought by the United States of America on 
said contract, or the aforesaid bond.” 

It will be noted that the date of performance and final 
settlement is nowhere averred in the declaration, but from 
the evidence offered by plaintiff at the trial it appeared that 
final settlement was made by the United States for the work 
done under the contract on January 23, 1912. 

It is submitted, therefore, that under the plain provisions 
of the statute the United States alone had the right to 
institute suit on the bond of the contractor during the first 
six months after January 23, 1912, and that the statute 
conferred no such right upon the creditor until the expiration 
of that time. The fact that the United States did not insti¬ 
tute a suit within six months after final settlement, can have 
no bearing upon the question now under consideration, 

- because the contention is that the statute conferred no right 
on the creditor to bring suit until after said six months’ 
period had expired, or until after July 23, 1912. 

The identical question now being considered was raised 
in the case of Stitzer vs. United States to use of Vaughan, 
and decided by the Circuit Court of Appeals for the Third 
Circuit, on November 22, 1910, and reported in 182 Fed., 
513 j n that case suit was instituted in the name of the 
United States to the use of Vaughan, against Stitzer and the 
Title Guaranty & Surety Company, to recover upon a bond 
given under the statute, and it appeared that on September 
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19 1908 Stitzer entered into a contract with the Government 
to ’do certain work at Fort Mifflin, Pa., and on the same day 
gave a bond with the Title Guaranty & Surety Company as 
surety, conditioned in accordance with the provisions of the 
statute, to make full payment to all persons supplying him 
with labor and material in the prosecution of the work 
provided for in the contract. On September 29,1908, Stitzer 
made a contract with Vaughan, the use plaintiff, for t e 
carpenter work mentioned in Stitzer’s contract with the 
United States. The work under Stitzer’s contract was com¬ 
pleted March 25, 1909, and the United States settled with 
him on July 20th of that year. Stitzer having failed to pay 
Vaughan, the latter, on October. 21, 1909, instituted suit in 

the court below, upon the bond above-mentioned, to recover 

the amount of his claim. The court said, at page ol5. 

“The question involved herein is whether a person 
who has supplied labor and materials to a contractor 
with the United States has the nght to bring an 
indeDendent action on the bond given under the act 
of Congress above referred to, before the expira¬ 
tion of «ix months from the completion and fina 
settlement* of'°the contract. The trial udge sub¬ 
mitted the question of fact involved in the case to 
the iurv who returned a verdict for the plaintiff, 
reserving! however, the defendants’ request to charge 
that, under all the evidence the verdict must be fo 
le defendants. Subsequently the defendants rn^ed 
for judgment non obstante veredicto. This motion 
was demed and judgment entered upon the verdict in 

^“Thelearned 6 judge below, in his opinion in deny¬ 
ing the motion for judgment non obstante veredicto, 

:Und for the purpose of this case it may also be 
assumed—but without deciding the point—that an 
rrint action bv the subcontractor should have 

six months 

Sqfflre^whether^e 6 defendants are in a position 
to take advantage of this defect in procedure, and an 
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my opinion their objection should not be allowed to 
prevail. The defendants are setting up what is 
essentially a statute of limitation. It differs only 
from the ordinary statutes in the unessential particu¬ 
lar that by it a time is fixed before which suit may 
not be brought, while by their provisions a time is 
fixed after which such action may not be entertained. 
But it is well settled that the defendant cannot take 
advantage of a statute of limitations unless in some 
way it is formally set up as a defense.’ 

“In this we think he erred. He treated the statute 
in question as a statute of limitation and concluded 
that, because it had not been pleaded, it had been 
waived. He cites authorities to show, what is un¬ 
doubtedly the law, that a failure to plead such a 
statute constitutes a waiver thereof, but none to show 
that a statute, like the one in question, is, in any sense, 
a statute of limitation, or one which like that statute 
must be pleaded. To call the statute in question a 
limitation is not only a misnomer, but an absolute 
misconception of the purpose of the act, which was 
to give any person or persons, supplying labor and 
materials to a contractor with the Government, a 
right of action, where before none existed. The act 
was not intended to, and does not, bar any cause of 
action, but rather creates one. The lapse of srx 
months was a condition precedent to the plaintiffs 
right to sue. In other words, a conditional cause of 
action onlv was conferred. Such cause of action was 
created by the statute and must be instituted pursuant 
to the terms and conditions of the statute, and not 
otherwise. No party prior to the expiration of six 
months from the completion and final settlement of 
a contract, except the United States, was thereby 
authorized to sue upon the bond. Whether during 
that period the United States does or does not institute 
a suit is a matter of entire indifference, in so far as 
the proper construction of the statute is concerned. 
It is sufficient for our purpose to say that during that 
period, and all of it, the only right of action on a 
bond given under that statute is vested exclusively in 

the United States. . __ . 

“The statute has received substantially the same 

construction that we have given it, in the following 
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cases: United States vs. Winkler (C. C.), 1621 Fed., 
397 • Title Guaranty & Trust Co. vs. Puget •Sound 
Engine Works, 163 Fed., 1 169, and United States t». 

McGee (C. C.), 171 Fed., 209. . , 

“Nor does the proviso of the act modify, as < laimed. 
the six months’ clause. They can be construed in 
perfect harmony. Thus, the first clause says ™' effect 
that a suit like the present one shall not be instituted 
until six months after the completion and final settle¬ 
ment of the contract, and the proviso says, that it 
must be commenced within one year thereafter. 
Hence it follows that such a suit must be instituted 
during the six months intervening between the pro¬ 
hibited period and the expiration of one year after 
the completion and final settlement of the contract 
This construction seems so natural and obvious as not 
to require anv argument to demonstrate it, while 
any other construction would clearly nullify impor- 

tant provisions of the act.” 

i 

It was further argued by the appellant in that case that the 
suit was not prematurely brought because the evidence 
showed that the contract was completed on March 25, 1909, 
although final settlement was not made until July 2-d of tha 
ve ar. and that the right of action accrued six months after 
the completion of the contract, but the court, after referring 
to the fact that a dispute had existed between the contractor 
and the Government as to the amount of final settlement, 

said, at page 518: 

“This being so, it is- needless to inquire whether 
such disputed matters were ever actually settled pnor 
to July 22, 1909, when Stitzer received a check from 
the Government in final payment for his work. If 
. Yere to accept the Governments statement that 
‘ the work was completed March 25, 1909, as meeting 
the requirements of the statute, it would follow that 
he suU was timely instituted. But this cannot be 
done - the language of the act prohibits the commence¬ 
ment’ of a suH by a creditor, not only as the plaintiff 

the contract, but until six months from the com 
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pletion and final settlement of the contract.’ These 
• terms are not equivalent. They do not mean the 
same thing. The latter may perhaps by inference 
he held to include the former, but the former cannot 
by any fair construction be made to include the 
latter. Each is an essential prerequisite to the insti¬ 
tution of a creditor’s suit. The contract might well 
be completed, and yet divers disputes and differences 
exist between the parties, which would require adjust¬ 
ment before final settlement could be made, as in the 


case at bar. 

“Under the circumstances we conclude that the suit 
was prematurely instituted. Judgment therefore 
should have been entered for the defendants non ob¬ 
stante veredicto” 

Stitzer vs. U. S. to use of \ aughan, 182 Fed., 
513. 


In the case of United States vs. Winkler, 162 Fed., 397, 
referred to in the Stitzer case, which was a suit under the 
act of 1905 by a subcontractor, the court said: 

“It is clear that certain events must happen, certain 
things be done, before a right of action arises on 
such bond against the surety in favor of a person 
supplying labor and materials to the contractor in 
case the United States does not bring suit. What are 
they 9 First. The United States has six months from 
and after ‘the completion and final settlement of said 
contract’ in which to bring suit on such bond. It the 
six months elapse after such ‘completion and final 
settlement of said contract,’ and the United States has 
not sued thereon, then such person who has supplied 
material for which payment has not been made may 
sue in the form provided. The later proviso is also 
explicit that, ‘when suit is instituted by any of such 
creditors on the bond of the contractor, it shall not be 
commenced until after the complete performance of 
said contract and final settlement thereof. In short, 
the statute is explicit that, before any such creditor 
can bring suit on the bond, there must be (1) a 
complete performance of said contract’; and (2) ‘final 

Lttlement thereof.’ It will be noted that the statute 
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does not say ‘complete performance of said contract 
by the contractor/ If the statute read in that way, 
such creditors furnishing material to the contractor 
would be without remedy on the bond, unless the 
statute is permissive merely and not restrictive of his 
right to sue thereon, in all cases where the contractor 
shall or shall have failed to fully complete the con¬ 
tract ^ ^ ^ 

“The statute quoted seems to contemplate that in 
all cases the United States having entered in the 
work and made a contract for its execution will see 
that the work is completed; that, when the United 
States is compelled to complete the work by reason 
of the failure of the contractor for any reason so to 
do, this is ‘the complete performance of said contract. 

It also seems to contemplate that, when the work is 
completed, by the United States, the cost of doing the 
work will be ascertained, the amount paid the con- 
tractor ascertained, etc., and the amount of damages 
sustained by the United States ascertained, whereupon 
the United States may or may not sue the surety on 
the bond. The statute contemplates that this will be 
done in every case. This is what is meant by the 
words ‘complete performance of the contract’ and by 
the words ‘final settlement thereof.’ * * * In 

any event, the bond in question is given by the 
contractor to the United States, and not to material¬ 
men and is enforceable by the United States only, 
except in the cases specified by Congress. The bond 
and statute are to be read together. While the bond 
is intended for the lienefit of both the United States 
and persons furnishing material, etc., the remedy of 
the latter is in the cases and in the way prescribed. 
The courts cannot change the statute or add to the 
liability of the surety. The surety contracted with 
reference to the statute and cannot be sued on its bond 
by a person who furnished material to the contractor, 
except in the cases and on the conditions and on the 

happening of the events named * * * 

“I do not see any basis for the contention that the 
United States has waived its right to bring an action 
at the proper time. There is no such allegation. 
But, suppose it has, that mere fact gives no right of 
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action to the Watson-Flagg Engineering Company 
against the surety company. There is no allegation 
that the United States has failed in any duty, or that 
it is not proceeding with diligence to secure a full 
performance of the contract by some one so as to fix 
the measure of the surety company’s liability on the 
bond. I think that the amendatory act was passed 
for the purpose of preventing premature actions by 
materialmen; for the purpose of preventing actions 
by them until the United States has had full oppor¬ 
tunity to secure the construction of the work and 
ascertain the cost of doing it according to the con¬ 
tracts 

United States vs. Winkler, 162 Fed., 379. 

In the case of United States Fidelity and Guaranty Com¬ 
pany vs. Struthers Wells Company, 209 U. S., 306, it ap¬ 
peared that the defendant in error had made a contract with 
one Flaherty and one Lande in March, 1904, to supply 
certain materials for use by them in the prosecution of a 
contract with the United States for the construction of metal 
work on the Baltimore lighthouse. The company duly per¬ 
formed its contract, and there became due it from the defend¬ 
ants the sum of $1,890.25, with interest from, June 7, 1904. 
The action was begun on April 12, 1905, and was based on 
the act of August 13, 1894, but the defendant surety com¬ 
pany demurred to the complaint on the ground that the 
court had no jurisdiction of the surety company, that the 
court had no jurisdiction of the subject of the action, and 
that the complaint did not state facts sufficient to constitute 
a cause of action against the defendant. This demurrer was 
overruled, and, the defendant refusing to answer, judgment 
was entered for plaintiff. The court said: 

“The demurrer put in by the plaintiff in error 
is founded upon an amendment of the above-men¬ 
tioned act, which, it is contended, applies to the case 
before us. The amendment is set forth in the mar¬ 
gin. (Act of 1905.) 

“The record shows that the contract between 
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Flaherty and the United States was entered into De¬ 
cember 10, 1903, and the material was furnished to 
Flaherty by the Struthers Wells Company in March, 
1904. It thus appears that the bond was executed 
under the provisions of the original act of Congress, 
and the materials were furnished Flaherty while that 
act was in force and before its amendment. The 
legal rights of the Struthers Wells Company had 
become vested before the .enactment of the amend¬ 
ment. It is contended on the part of the plaintiff in 
error that the passage of the amendment (February 
24, 1905) made it necessary for the defendant in 
error to follow its provisions when it commenced this 
action on the twelfth of April, 1905. It is argued 
that the amendment prescribes the procedure to be 
followed by material-men in enforcing claims against 
a surety on a bond of the nature of the one in suit; 
that, as amended, the law prohibited a material-man 
from commencing any action in any district other 
than that in which the contract was to be performed, 
and also not until after the complete performance of 
the contract, for the performance of which the bond 
was given, and until the expiration of six months 
after such completion, during which time the United 
States alone has the right to commence an action. 
* * * In other words, it is contended that the 

amendment is to have retroactive effect in all matters 
relative to procedure, and that, as so construed, this 
action was improperly brought in the Circuit Court 
of the United States for the Eastern District of New 
York, and that it was prematurely brought because 
it does not appear that at the time of the commence¬ 
ment of this action the contract had been completed 
or that six months had expired since its completion, 
or that the United States had not itself sued on the 
bond. * * * 

“The plaintiff in error contends that where an 
amendment to an act relates only to procedure, it 
takes effect upon causes of action existing when the 
amendment was passed, and hence that part of the 
amendment in question .applies and prevents the 
taking of jurisdiction by the Circuit Court for the 
Eastern District of New York. It is admitted by the 

3b 




plaintiff in error that the act is not confined to pro¬ 
cedure but deals with substantive rights in some in¬ 
stances, one of which is the provision granting a 
preference to the I nited States over all other creditors. 
In such case counsel admits that the provision must 
be construed and held to apply to bonds executed 
subsequent to the enactment of the statute, and to 
such bonds alone. Under the statute of 1894 no 
such preference could be obtained. (Citations.) 

“It would follow necessarily that if the full amount 
of the liability of the surety on the bond were in¬ 
sufficient to pay all the claims and demands, the 
provision that, after paying the full amount due the 
United States, the remainder only should be dis¬ 
tributed pro rata among the interveners, would also 
be a substantive amendment and not one of pro¬ 
cedure. Hence counsel admits that the full amount 
which may be due the United States depends upon 
whether the bond was executed prior or subsequent 
to the amendment of the statute; that if the bond 
were executed prior thereto, the Government is only 
entitled to its pro rata share, while if executed sub- 
sequentlv the full amount of its claim, regardless of 
the claims of the other creditors, would be the amount 
due. In other words, these provisions, contained in 
the single section of the act, are to be considered as 
prospective only and as applicable to bonds executed 
subsequently to the passage of the amendment, 

«There is another most important amendment, by 
which the material-man’s right to sue is suspended 
until after the completion of the work and final 
settlement and for six months thereafter, during 
which the United States can alone sue upon the bond. 
Instead of a right to sue at once upon the non-pay¬ 
ment of his claim, he is precluded from doing so, 
perhaps for years .” 

US Fidelity & Guaranty Co. vs. Struthers 
Wells Co., 209 U. S., 306. 

In the case of U. S. to use of Williamson Bros. Co. vs. 
United States Fidelity & Guaranty Co., 171 Fed., 247, suit 
was brought under the act of 1894, hut the defendants at¬ 
tempted to take advantage of the provisions of the act of 
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1905. In holding, however, that the latter act was not retro¬ 
active the court said: 

“The act of 1894 prescribes no limitation of time 
within which action may be commenced on the bond. 
The amendatory act of 1905 gives to the United 
States the exclusive right to commence action on 
the bond for the period of six months from the 
completion and final settlement of the contract, 
material-men and laborers, however, having the right 
to intervene and become parties to such action. After 
the expiration of the six months, if the United States 
has within that period commenced no action, and 
within one year from such completion and final 
settlement, any material-man or laborer may, by fur¬ 
nishing to the proper executive department an affi¬ 
davit showing his claim, obtain certified copies of the 
contract and bond, and himself commence an action 
on the bond, to which other material-men and labor¬ 
ers having unsettled claims may be admitted as par¬ 
ties. This limitation in the amendatory act, the de¬ 
fendant contends, is applicable to the present action. 

* * * 

“The act of 1905 amends the act of 1894 in several 
very important particulars. The amendments relate 
both to procedure and to substantive rights. To hold 
the act of 1905 retrospective as to the amendments 
that relate to procedure and prospective as to the 
amendments that affect substantive rights requires a 
construction expressly repudiated by the Supreme 
Court in United States Fidelity Co. vs. Struthers Wells 

Co., 209 U. S., 306.” ' 

U. S. to use of Williamson Bros. Co. vs. C. b. 

Fidelity & Guaranty Co., 171 Fed., 247. 

To the same effect is the case of Baker Contract Co. vs. 

United States, 204 Fed., 390. 

In closing this branch of the discussion, we desire to state 

that several of the cases cited by the appellant, while based 
-upon the act of 1894, yet recognize and refer to the fact that 
the law was materially changed by the act of 1905. Thus, in 
the case of Hill vs. American Surety Company, 200 U. S., 
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197, which was a suit based on the act of 1894, in its opinion, 
at page 201, the court said: 

“We may remark, before considering the construc¬ 
tion to be given this act, that it has been materially 
amended by the act of February 24, 1905. 33 Stat., 

811. The amended act makes provision for prefer¬ 
ence in payment in favor of the United States, limits 
the time in which actions may be brought, provides 
for bringing all the creditors into one action, and for 
the prosecution of the same in the name of the United 
States in the circuit courts of the United States in 
the district in which the contract was to be performed, 
and not elsewhere.” 


B. 

The Ruling of the Lower Court Was Correct Because the 
Plaintiff Failed and Neglected to Give Notice of the Filing 
of Its Suit to Other Known Creditors, and in Addition 
Thereto Failed to Publish a Notice of said Suit in Some 
Newspaper of General Circulation Published in the Dis¬ 
trict of Columbia in the Manner Required by the Statute. 

An inspection of the record and docket entries in this 
case shows that the plaintiff, after filing its suit, failed to give 
any notice to other known creditors, informing them of 
their right to intervene in said suit, and failed to give any 
notice of said suit to unknown creditors by way of publication 
in some newspaper of general circulation published in the 
District of Columbia, as is specifically required by the last 
section of the act of 1905. Whether the plaintiff knew or 
assumed that there were no other creditors, known or un¬ 
known, it does not appear, and we submit it is immaterial 
what its knowledge was on the subject, because the require¬ 
ment of the statute is explicit and mandatory, and must be 
complied with in order to give the court jurisdiction to hear 
its case and enter judgment thereon against the surety. The 
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provision of the statute now under consideration reads as 
follows: 

“Provided further. That in all suits instituted under 
the provisions of this act, such personal notice of the 
pendency of such suits, informing them of their 
rights to intervene, as the court may order, shall, be 
given to all known creditors, and in addition thereto, 
notice by publication in some newspaper of general 
circulation published in the State or town where 
the contract is being performed, for at least three 
successive' weeks, the last publication to be at least 
three months before the time limited therefor.” 


This section of the law, when read in connection with the 
prior provision, which says that where suit is instituted by 
a creditor only one action shall be brought, and that all 
other creditors must file their claims in such action within 
one year from the completion of the work, clearly indicates 
that the contractor and his surety were intended to be pro¬ 
tected against a multiplicity of suits, and that they should 
only be required to defend one suit, which should be brought 
in the jurisdiction where the contract was to be performed, 
and that all persons having any interest in said contract, or 
the bond given for its faithful, performance, whether they 
were known or unknown to the creditor bringing the suit, 
should be brought before the court by personal notice or by 


way of publication. 

Tt is submitted, therefore, that in order for one creditor tc 
be authorized to bring suit and recover on the statutory 
liability created by the act of 1905, such suit must be insti¬ 
tuted at the place, and in the time, and be conducted in the 
manner, prescribed by the statute, so that all similar demands 
mav be adjudicated therein and included in a single recovery. 
Otherwise the creditor is not entitled to prosecute his suit 
to judgment, and the court is without jurisdiction in the 

Pr Thequestion of the obligation placed hy the statute upon 
the plaintiff, after instituting this suit, to give the notices 
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required by the proviso of the act was considered in the case 
of U. S. to use of Hollinger vs. Stannard, decided July 31, 
1913, and reported in 206 Fed., 326. In that case a contract 
had been executed for the construction of the United States 
post-office at Chambersburg, Pa., by Stannard, with the Illi¬ 
nois Surety Company and the National Surety Company as 
sureties on his bond, said contract being dated November 28, 
1910. The building was completed, accepted, and final 
settlement made June 24, 1912, and, no suit having been 
brought on the bond by the Government, a certified copy 
of the contract and bond was obtained by Hollinger. and on 
February 24, 1913, he brought suit on the bond to recover 
for certain materials and labor furnished the contractor and 
used in the construction of the building. Notice to creditors 
was published by order of court for three weeks, the last 
publication appearing on April 9, 1913. It was contended 
by the defendants that the suit instituted by Hollinger was 
not brought in the time required by the law which gave him 
the right of action, because the statute required the com¬ 
pletion of the publication to creditors to be had three months 
before the expiration of the year after the final settlement for 
the building in order to give creditors receiving such notice 
time to intervene in the case, and that the plaintiff should 
have completed his publication three months before June 
24, 1913, or on March 24, 1913. The court said: 

“The act provides that there shall be but one suit 
on the bond giving the United States priority by six 
months in the right of action, and allowing parties, 
who have furnished materials and labor the oppor¬ 
tunity to intervene and be made parties to such action, 
with a view of making equal distribution among 
claimants of the fund realized, after the United States 

is fully paid. * * * . 

“It "is contended for the plaintiff that the limita¬ 
tions imposed by the statute, requiring that suit shall 
be brought within a year after acceptance and final 
settlement of his contract by the contractor, that the 
United States shall have six months in which to sue 
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before the right passes to creditors generally, and that 
all creditors who expect to take anything by the suit 
shall intervene within the year * * * ar ® the 

only conditions imposed limiting a recovery, and that 
the provisions respecting notice, personal or by Pub¬ 
lication, by the creditor who brings suit, to other 
creditors of their right to intervene, is directory 
merely, and not mandatory, and that the failure to 
comply with it does not affect the liability of the 
sureties or the right to recover on the bond. I am 
unable to reach this conclusion. The conditions 
precedent to recovery are attached to the grant by 
the latter words in the act, in the form of provisos, 
permitting creditors to sue upon the bond 
and they are equally effective whether applying to 
the time during which action shall be instituted or 
to the manner in which equal division of the amount 
recovered on the bond is intended to be effected. 

* * * The rights of the parties are defined by 

the statute which exacted the bond, and by that 
statute suppliers of labor and material used in the 
prosecution of the contract work for the Government, 
claiming the right to have recourse upon it, must 

proceed in the prescribed manner. * * * 

“The purpose of the act is to protect materialmen 
and laborers contributing to the construction of 
Federal buildings, and to give all an equal oppor¬ 
tunity to secure themselves through the action on 
the bond as provided by the act. To accomplish this 
a notice is provided, which is imposed by the act upon 
the one who takes the initiative. By the notice re¬ 
quired all creditors will have at least three months 
after the last publication to file their claims, and this, 
in fact, limits the time during which a creditor may 
bring suit to a little over two months. While this 
imposes diligence, and the necessity of watching the 
office of the clerk of the district court, and if suit is 
not brought by some other, the bringing of suit dur¬ 
ing this interim and the publication of notice, it 
nevertheless affords a remedy for fair and equal treat¬ 
ment of creditors which did not heretofore exist. 
That the last proviso of the act as to notice, grafted 
upon the right to sue and recover judgment, is as 
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much a condition imposed and to be observed as the 
limitations embraced in the two preceding provisos is 
not doubted.” 

U. S. to the use of Hollinger vs. Stannard, 206 
Fed., 326. 

In all the litigation instituted in the Federal courts under 
the act of 1905, we have found only one case announcing 
a contrarv view to that above set forth, and that was the de- 
cision of the district court in California, in the case of United 
States to the use of Wood vs. United Surety Company, 192 
Fed., 992, where the same question was presented on demur¬ 
rer, and the court held that under the practice in that juris¬ 
diction it could not be thus raised by demurrer, but the court 
said: 


“I am of opinion that it is a proper subject-matter 
for the answer or by some appropriate objection at the 
trial. That defendants have a right to interpose the 
objection in some form and at some time I entertain 
no doubt; but just how it shall be raised and what 
effect it may exert on the rights of the parties if made, 
it is not now necessary to inquire.” 

The court, in the Wood case, quoted in support of its view 
that the failure to advertise was not jurisdictional, the case 
of Vaughan vs. Stitzer, 179 Fed., 567, which was reversed on 
appeal by the Circuit Court of Appeals in 182 Fed., 513. 

In the case of Baker Contract Co. vs. United States to use 
of Pennock, decided February 7, 1913, and reported in 204 
Fed., 390, Judge Pritchard, speaking for the Circuit Court 
of Appeals for the Fourth Circuit, after expressing a view 
directly opposed to that in the V ood case and the first report 
of the Stitzer case, said, of those two cases, at page 396: 

“There are two district court decisions to the con¬ 
trarv. One, United States to the use of Vaughan vs. 
Stitzer, 179 Fed., 567, was the case which was reversed 
in Stitzer vs. United States, 182 Fed., 513, above 
cited. The other was United States vs. United Surety 
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Co., 192 Fed., 992, in which the decision was by 
Judge Van Fleet in the northern district of Cali¬ 
fornia. He does not appear to have had his attention 
called to the Circuit Court of Appeals’ decisions to the 
contrary.” 

We submit, therefore, that the district court’s decision in 
the Wood case was due to the fact' that the question involved 
was raised on demurrer, and not presented as a defense at 
the trial of the case, and it seems clear to us that in any 
event the reasoning of that case has been flatly overruled by 
the Circuit Court of Appeals in the cases hereinbefore cited, 
and that the provision of the statute requiring the .person 
filing suit to give notice personally and by publication of the 
pendency of the suit, which notice is required to be given 
within a certain time, to wit, so as to expire at least three 
■ months before ’ the expiration of the year within which 
suit may be brought, is not merely directory, but is manda¬ 
tory and jurisdictional. 

n. 

Where Suit is Based upon a Statute, and the Statute Con¬ 
ferring the Right Contains within Itself a Limitation upon 
the Exercise of That Right, and Fixes a Time within 
Which the Right May be Enforced, the Time so Fixed is 
a Condition Precedent, Qualifying the Right, is of the 
Essence of the Liability, Affects the Right as Well as the 
Remedy, and Failure to Bring Such Suit within the Time 
Specified in the Statute is Not a Mere Irregularity, Waived 
by Going to Trial on the Merits. 

It has heretofore been pointed out that the act of 1905, 
which created a special cause of action, first, in favor of the 
United States, and secondly, in favor of any person or persons 
supplying a Government contractor with labor or material 
to be used in the construction or repair of a public building 
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Co., 192 Fed., 992, in which the decision was by 
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fornia. He does not appear to have had his attention 
called to the Circuit Court of Appeals’ decisions to the 
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We submit, therefore, that the district court’s decision in 
the Wood case was due to the fact that the question involved 
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Which the Right May be Enforced, the Time so Fixed is 
a Condition Precedent, Qualifying the Right, is of the 
Essence of the Liability, Affects the Right as Well as the 
Remedy, and Failure to Bring Such Suit within the Time 
Specified in the Statute is Not a Mere Irregularity, Waived 
by Going to Trial on the Merits. 

It has heretofore been pointed out that the act of 1905, 
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United States, and secondly, in favor of any person or persons 
supplying a Government contractor with labor or material 
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or work, fixed and declared a limitation upon that new and 
extraordinary liability, and made that limitation a part both 
of the claimant’s right to sue and of the defendant’s surety 
.company’s liability. 

As said by the court in the case of The Harrisburg, 119 
U. S., 199, at page 214: 

“The time within which the suit must be brought 
operates as a limitation of the liability itself as 
created, and not of the remedy alone. It is a con¬ 
dition attached to the right to sue at all. * * * 

Time has been made of the essence of the right, and 
the right is lost if the time is disregarded. The 
liability and the remedy are created by the same 
statutes, and the limitations of the remedy are, there¬ 
fore, to be treated as limitations of the right.” 

Failure, therefore, to institute suit within the time specified 
in the statute, and to prosecute the same in accordance with 
the requirements of the statute, are limitations upon the 
right to sue at all, and are not merely irregularities which 
can be or are waived by the defendant in pleading and going 
to trial on the merits. This question has been raised in 
cases involving the very statute now under consideration, 
and decided against the contention of the appellant. 

In the case of Stitzer m United States, 182 Fed., hereto¬ 
fore cited on another branch of this case, the court said, at 
page 517: 

“The form of action below was assumpsit, and 
among the pleas pleaded thereto was that of non- 
assumpsit, and the case was tried upon that plea only. 
Under such a plea an objection that the suit is pre¬ 
maturely brought is always available. If a suit were 
instituted upon a promissory note prior to its ma¬ 
turity, and the defense of non-assumpsit were inter¬ 
posed, there can be no question that thereunder the 
immaturity of the note at the time the suit was 
instituted could be shown. The further claim is 
made, however, that, by not pleading the statute, and 
by going to trial upon the merits, the objection that 
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the suit was prematurely brought was waived. Of 
course, if the defendants were not required to plead 
the statute, as we conclude they were not, no waiver 
would arise out of the fact that it was not pleaded. 
But, aside from that, we think it was not a case where 
a waiver could be inferred. The act does not intend 
that persons may collusively maintain an action 
thereunder within the six months’ period exclusively 
reserved for that purpose to the United States. Such 
conduct would be in derogation not only of the rights 
of the United States, but of the act itself. It can not 
be that creditors either by collusion or waiver can 
thwart the purpose of the act. The case might be 
different were there no other interested party. More¬ 
over, it should be borne in mind that during that 
period the plaintiff had no cause of action, and there 
was consequently nothing upon which the defendants’ 
waiver, if any, could act; the defendants could waive 
a right of their own, but could not, contrary to the 
express terms of the statute, by waiver confer a right 
of action on the plaintiff, especially where such waiver 
would infringe the righfs of a third party. Further 
consideration of this point is, however,, deemed un¬ 
necessary, in view of the fact that there was no waiver, 
because the defendants interposed an appropriate plea 
which was both ample and sufficient to require the 
plaintiff to establish the fact that his suit was not pre¬ 
maturely brought. This he did not do, but, on the 
contrary, by his own evidence, conclusively estab¬ 
lished, as we shall show, that his suit was improvi- 
dently and prematurely commenced.” 

Stitzer vs. United States, 182 Fed., at page 517. 

In the case of Baker Contract Co. vs. United States to the 
use of Pennock, 204 Fed., the court, in passing upon the peti¬ 
tion of one of the parties which was not filed until after the 
year allowed by statute had expired, said, at page 396: 

“That this claim was not filed within the time re¬ 
quired by the statute is not controverted, but it is 
insisted by counsel for the sand company that, inas¬ 
much as the statute of limitations was not specially 
pleaded, the defendants cannot avail themselves of 




28 


this defense. However, the special master refused to 
allow this claim, and assigned the following reason 
for his failure so to do: 

“ That the limitation must be specially pleaded is 
undoubtedly the law as applied to general statutes of 
limitation, but your commissioner's interpretation of 
the law applying to such statutes as the one author¬ 
izing this action, wherein the right of action is 
created and the limitation fixed therefor, is that the 
limitation is a condition attached to the right to sue 
at all, and the action must be pursued within the 
limitation, or the right of action and the remedy are 
both lost, and such limitation need not be pleaded 
specially.’ 

“This conclusion of the master was on exception 
reversed, and to this action of the court below our 
attention is called. 

“The Circuit Court of Appeals for the Eighth 
Circuit, in the case of United States, to the use of 
Gibson Lumber Co. vs. Boomer, 183 Fed., 726, held 
that the limitation is of the liability itself, and not 
of the remedy; that it is a condition attached to the 
right to sue at all; and that time has been made of 
the essence of the right, and the right is lost if the 
time is disregarded. The liability and the remedy 
are created by the same statute, and the limitation 
of the remedy is therefore to be treated as a limitation 
to the right. It has also been held by the Circuit 
Court of Appeals for the Third Circuit that the de¬ 
fense that the suit was prematurely brought need not 
be specially pleaded. It is available under the gen¬ 
eral issue. (Citations.) * * * 

“After a careful consideration of this statute, 
creating—as it does—a right of action, and at the 
same time fixing a limitation as to the time within 
which suit shall be instituted, we are of the opinion 
that such limitation is a condition precedent to the 
right to institute such action, which must be complied 
with in order to enable one to institute an action 
pursuant thereto. * * * It appearing that the 
Parkersburg & Marietta Sand Company has failed to 
comply with this requirement, we are of the opinion 
that the right of action and the remedy are both lost, 
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and that the defendant is not required to plead such 
limitation specially as a defense in order to defeat 
the complainant’s right to recover. It follows that 
the court erred in sustaining the exception to the 
master’s report as respects this question. ’ 

Baker Contract Co. vs. United States, 204 led., 

396. t 

To the same effect is the case of Morrison vs. B. & 0. R. R. 

Co., 40 App. D. C., 391, where this court said: 

“The statute creates a right of action conditioned 
upon its enforcement within the prescribed period. 
The legislature, having the power to create the right, 
may affix the conditions under which it is to be 
enforced, and a compliance with those conditions is 
essential. * * * It is therefore necessary for one 

seeking to enforce a right under such a statute to 
state a case within it, and time is of the essence 

of the right.” 

It is well known law that where a plaintiff invokes the 
aid of the court to enforce a right conferred by statute which 
he did not possess under the common law, he must bring 
himself strictly within the terms of the statute both in his 
pleading and in his proof; and a failure to do both is not 
an irregularity which can be or is waived by the defendant, 
either in pleading over or going to trial on the merits. 

Parties can not confer jurisdiction upon the court to hear 
and determine a case based upon a statutory right if the 
plaintiff does not show by his declaration and proof that 
he is entitled to the benefits conferred by the statute. 

The point which we desire to urge upon the court is that 
the act of 1905 conferred no right of action upon the plain¬ 
tiff until after the lapse of six months from the completion 
and final settlement of Smith’s contract, and therefore the 
appellant possessed no cause of action at the time this suit 
was instituted; and secondly, that its declaration failed to set 
up a cause of action under the statute because it failed to 







aver the facts necessary to show the existence of its cause 
of action under the statute. In other words, it nowhere ap¬ 
pears in the declaration that the contract made by Smith 
with the Government had been fully performed and final 
settlement made by the Government thereon more than six 
months before the filing of said declaration, an averment 
which, in our opinion, was absolutely necessary to confer 
jurisdiction on the court of the plaintiff’s suit. 

It is our understanding of the law that questions of juris¬ 
diction which go to the right of the plaintiff to maintain 
its action at all, or the court to entertain such action, are 
not waived by pleading over, or going to trial on the merits, 
and may he raised at any time by any party, or hv the court 
of its own motion. 

We find the general rule to be as laid down in '24*Cyc.,'?2?*: 

“The general rule is that the objections that the 
complaint does not state facts sufficient to constitute 
a cause of action, or that the court has no jurisdiction 
of the subject-matter, are not waived by failure to 
raise the objection by demurrer or answer, but may 
be urged at any time.” 

In the case of Chandler vs. R. R. Co. (Mo., 1913), 158 
S. W., 35, suit was brought by the widow for wrongful death 
under the statute providing a right of action, first, by the 
husband or wife of the deceased, or second, if there be no 
husband or wife, or he or she fails to sue within six months 
after such death, then by the minor child or children. The 
wife’s suit was brought nine months after decedent’s death, 
and judgment was entered for the plaintiff. On appeal the 
court said: 

“In the first place, a petition which states no cause 
of action at all presents a defect in the nature of a 
jurisdictional one. The fatality of such defect is due 
to be raised in any court or at any stage of the case. 
* * * A party suing under the statute referred 

to, must bring himself in his pleadings and proof, 
strictly within the statutory requirements necessary 
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to confer the right. Otherwise his petition states no 
cause of action, and his proof is insufficient to sus¬ 
tain his judgment. * * * It may be said, then, 

as the sum of the matter, that outside of that statute 
plaintiff has no right to. sue; therefore she must 
bring herself inside the statute in order to sue. This 
she has not done, and for that reason the judgment 
must be reversed.” 


In Johnson vs. Algor, 65 N. J. L., 363, suit was brought 
under a mechanic’s lien law to enforce a lien, and the court 
in its opinion said: 

“The declaration also departs from the require¬ 
ment of the statute. There should have been a 
declaration for each case in the lorm in which the 
plaintiffs would have declared if the labor and ma¬ 
terials apportioned to that particular building had 
been performed and furnished for such building 
alone. The infirmity in the declaration appeared on 
its face and might be made the subject-matter of 
demurrer. The defendants pleaded and it is insisted 
that the defect in the declaration is waived by the 
plea, and cannot he made the subject-matter of ob¬ 
jection on the non-suit. Pleading over is a waiver 
of mere defects in pleading, but where as in this case, 
the plaintiff’s proceeding is contrary to the statute, 
which alone gives them the right to maintain this 
suit, the objection goes to the foundation of their 
action, and may he taken at the trial. 

“The plaintiffs were properly nonsuited.” 


In an action by an administrator, the defendant urged 
that the complaint did not sufficiently allege plaintiff’s 
appointment as administrator. Plaintiff insisted that this 
defect had been waived by failure to raise the question by 
answer. The court said: 


“The complaint here failed to state a cause of ac¬ 
tion, hence an objection on that ground was not 
waived by failing to take advantage of the defect by 

demurrer or by answer,” . 

Hamilton vs. Mclndoo, 81 Minn., 324. 
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The case of Green vs. Railroad Company, 158 S. W., 740, 
was an action for personal injury in which the plaintiff 
died while the action was pending. Another petition was 
then filed in the cause by the public administrator under a 
survival of action statute, but the petition failed to make 
the allegations necessary under the statute that the injuries 
did not result in the death. In disposing of this question, 
the court quoted from the case of Barker vs. Railroad, 91 
Mo., 86, as follows: 

“In statutory actions of this sort, the party suing 
must bring himself strictly within the statutory re¬ 
quirements necessary to confer the right, and this 
must appear in his petition; otherwise it shows no 
cause of action.” 

It was also urged that the objection could not be made 
for the first time in the appellate court, but the court said: 

“The fact remains that the defendant has a right 
to raise and insist on this point at any time and at 
any stage of the proceedings. * * * We must, 

therefore, hold that the petition failed to state a cause 
of action and that the case must be reversed and re¬ 
manded for this reason.” 

In the case of Dekle vs. Calhoun, 53 Southern, 14, the 
declaration alleged that a tenant of plaintiff was indebted to 
him for rent for which the plaintiff had a statutory lien upon 
certain cotton produced by the tenant; that the tenant con¬ 
verted this cotton and deprived plaintiff of his statutory 
lien. Judgment was rendered for the plaintiff, and on 
writ of error it was urged that the declaration did not state 
a cause of action, in that the plaintiff had no right in the 
cotton other than a mere statutory lien without right of pos¬ 
session. The court said: 

“If a declaration fails to allege substantive facts 
that are essential to a right of action, the trial court or 
the appellate court may take notice of such fatal de¬ 
fect and make a proper disposition of the cause.” 
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To the same effect is: 

Thornton vs. Kaufman, 35 Mont., 181. 

Coffin vs. Reynolds, 37 N. Y., 640. 

The case of Dredging Company vs. Morton, 28 App. D. C., 
288 is an illustration of the rule herein contended for. In 
that case Morton, a resident of the State of Maryland, and 
owning property in said State facing on the Potomac River, 
filed a bill in equity in this jurisdiction to enjoin certain 
defendant residents of the District of Columbia from dredg¬ 
ing sand from the shores of his farm. The defendants an¬ 
swered the bill on its merits, and after the taking of much 
testimony the lower court rendered a decree on the merits 
in favor of the plaintiff, granting a perpetual injunction 
against the defendants. An appeal was taken to this court, 
and when the case came on for argument on the merits this 
court, of its own motion, suggested the question of want 
of jurisdiction in the court below, of the cause of action 
stated in the bill of complaint, and declined to hear argu¬ 
ments on the merits of the questions involved in the appeal 
until it was satisfied that the court below had jurisdiction 
of the subject-matter of the bill. Argument was had on the 
question of jurisdiction suggested for the first time by the 
Court of Appeals itself, and this court decided that the lower 
court did not have jurisdiction of the main cause of action 
set up in the bill of complaint, and reversed the cause with 
directions that the bill be dismissed on that ground. 

in. 

The Act of Congress of February 24, 1905, Should be so 
Construed as to Carry Out the Objects Sought to be 
Accomplished in the Passage of said Act. 

It may be admitted that the law in question is remedial 

in its nature, and therefore should receive a int fP r *' 

tation, yet it is urged that the rights granted by this statute 

5b 
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are in derogation of the common law, and persons seeking 
the benefits of the act should he required, in their pleadings 
and proof, to bring themselves within the provisions of the 
law. 

It is further urged that the act of 1905 was passed not 
only for the purpose of settling many disputed questions 
arising under the former act of 1894, but for defining and 
specifically limiting the rights and remedies of the Govern¬ 
ment and of other persons supplying labor or material to a 
Government contractor. It is submitted, therefore, that the 
act of 1905 should not only be interpreted according to its 
plain language, giving to every word its ordinary and natural 
signification, but should also be so construed as to accomplish 
the objects which are within the meaning and purpose of the 
statute. 

Mackall vs. District of Columbia, 16 App. D. C-, 301. 

It is the duty of courts of justice so to construe all statutes 
as to give full effect to all the words in their ordinary sense. 

Bend vs. Hoyt, 13 Peters, 263. 

Montclair vs. Ramsdel, 107 U. S., 152. 

Lawrence vs. Allen, 7 How., 785. 

In the case of United States to use of Gibson Lumber Co. 
vs. Boomer, 183 Fed., at pages 728, 729, the court states a 
number of instances of rulings made by the courts under 
the act of 1894, which the subsequent legislation of 1905 was 
intended to settle or to change. We submit that the first and 
principal thing intended to be accomplished by the act of 
1905, as a radical change from the then-existing law, was 
that the United States be given not only priority of claim 
against the contractors’ bond, but also priority of action 
in the enforcement of its claim on said bond; and it was 
intended to confer no right of action upon any other person 
or corporation until the claims of the United States had been 
fully ascertained and payment thereof secured. That while 
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creditors of the contractor were given permission to inter¬ 
vene in any suit instituted by the United States, such inter¬ 
vention was always to be subject to the prior right of the 
United States to be paid in full, and that if the United 
States should not, during the six months’ period named in 
the statute, institute a suit on the bond, then, and not until 
then, does the statute confer a right of action on the cred¬ 
itors. This distinction between the right of the United 
States to enforce its claims and the rights of creditors, and 
the creation of separate causes of action in the United States 
and in creditors, to arise and l>e exercised at different times 
as provided by the statute, was one of the main objects 
sought to he accomplished by the later law, and the act 

should be strictly construed to that end. 

Counsel for appellant has sought in his brief to get around 
the statutory prohibition against the creditors’ right to bring 
suit until six months after the -completion of the work and 
final settlement of the contract, by the statement that be¬ 
cause the declaration declares on the bond in the name of 
the United States to the appellant’s use, the suit is in fact a 
suit brought by the United States under this statute, and 
therefore it can lie maintained, although brought within six 
months after completion of the work and final settlement of 
the contract, and he cites the case of United States Fidelity 
Co. vs. Kenyon, 204 U. S., 349, in support of that contention 
The Kenyon case arose and was decided under the act of 
1894. which did not provide for separate suits by the Gov¬ 
ernment and the creditors, or provide for priority of the 
Government’s claim against the claims of creditors, or set 
forth specifically a period of time during which the Gov¬ 
ernment alone should be entitled to sue, and a certain other 
period of time during which creditors must sue, if at all, as 
is carefully provided in the act of 1905. That case involved 
purely the question of jurisdiction, it appearing upon the 
face of the declaration that the value of the matter in dis¬ 
pute was less than $2,000, and the defendant having moved a 
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dismissal for want of jurisdiction in the circuit court for 

that reason. It seems to us scarcely possible that counsel 

could seriously argue that the present case, under the act 

of 1905, is a suit brought by the United States and not by 

the appellant, who is the real party plaintiff in the case. 

Such construction, we submit, would entirely ignore not 

only the plain language of the statute, but also the plain 

intent sought to be accomplished by the statute. Suit is 

declared on the bond in the name of the United States to 

the use of the National Electrical Supply Company, the real 

plaintiff, and it does not appear that the United States has 

anv interest whatever in the case. Could it be seriously 
«/ 

contended that the Attorney General, or any other law 
officer of the United States, would have the right to come 
into court and order dismissal of this suit without the con¬ 
sent of the appellant herein? Can it be reasonably claimed 
that the United States has any right to control this litiga¬ 
tion? It seems to us that these questions answer themselves. 

In the Kenyon case, relied upon by appellant, we find 
that the court, in closing its opinion, calls attention to the 
fact that the statute involved in that case had been changed 
in many important particulars by the act of 1905, and says 
of the law: 

“After providing that persons supplying labor and 
materials for the construction of a public work shall 
have the right to intervene in any suit brought by 
the United States against the contractor, that act de¬ 
clares that if no such suit is brought bv the United 
States within six months after completion of the con¬ 
tract then the person supplying labor or material to 
the contractor ‘shall have a right of action and shall 
be and are hereby authorized to bring suit in the 
name of the United States in the Circuit Court of 
the United States in the district in which said con¬ 
tract was to be performed and executed, irrespective 
of the amount in controversy in such suit, and not 
elsewhere, for his or their use, and benefit, against 
said contractor and his sureties, and to prosecute the 
same to final judgment and execution/ 
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“It is true that this statute can have no direct ap¬ 
plication here, because the present action was insti¬ 
tuted long prior to its passage and after the trial 
court had decided the question of the jurisdiction of 
the circuit court. As the act of 1905 does not refer 
to cases pending at its passage, the question of juris¬ 
diction depends upon the law as it was when the • 
jurisdiction of the circuit court was invoked in this 

action.” Tr 

U S. Fidelity & Guaranty Co. vs. Kenyon, 

204 U. S., 349, at p. 358. 

While the court said in that case that under the act of 
August 13, 1894, and of a certain other statute passed on 
the same day, the United States might be considered as the 
real litigant for the purpose of conferring jurisdiction on 
the circuit court, it is perfectly clear that under the act of 
1905 the United States could not in any sense be considered 
the real party litigant in the present suit. It is named as 
nominal plaintiff because the bond runs to the United States, 
and the statute provides that suit must be brought on the 
bond in the name of the United States to the use of the real 
beneficial plaintiff, but that does not constitute it the plain¬ 
tiff in the case or give it any control over the proceedings or 
any judgment that may be entered therein. 

Marvland vs. Baldwin, 112 U. S., 490. 

Stewart vs. B. & O. R. R- Co., 168 U. S., 245. 

McNutt vs. Bland, 2 How., p. 9. 


Indeed, in the case of Title Guaranty & Trust Co. vs. 
Crane Co., 219 U. S., 24, which was a suit brought under 
the act of 1905 and involved merely the determination of 
the question whether a warship built for the United States 
was a public work within the meaning of the act, it was held 


(syllabus) — 

“That the suit had been properly brought, and that 
the United States was not necessarily a party, the suit 
being begun in the name of the United States to the 

real plaintiff’s use.” 
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In the case of United States vs. Winkler, 162 Fed., 397, 
and hereinbefore referred to, action was brought in the 
name of the United States for the use and benefit of the 
Watson-Flagg Engineering Company under the statute now 
being considered. The plaintiff alleged that it had furnished 
the contractor certain materials which were used in the per¬ 
formance of his contract, but that before completion of all 
the work the contractor had become insolvent and had failed 
to pay the plaintiff; that the plaintiff had fully performed its 
contract, but that the contractor had abandoned the vvor 
and contract between it and the United States, and thus 
rendered complete and final performance impcmbU' 
that “no suit had ever been brought by the United State 
upon the said bond and obligation, though more than six 
months had elapsed since the abandonment of said contract 
as aforesaid.” The court said. 

“T am clearly of the opinion that a failure by the 

, J,™., 1o complete 5. “oSS' 

whatever the c.»», ,t. .b.ndon = . of (he 


C_7 

action m ***■>■' *-- - 1 . .. > 

We subnfit that*!the*judgment ofthe court below should be 
affirmed. 

Respectfully submitted, 

JOHN J. HAMILTON, 

Attorney for Appellee. 

GEORGE E. HAMILTON, 

JOHN W. YERKES, 

Of Counsel. 
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APPENDIX. 


Senate, 58th Congress, 3d Session. 

Report No. 3918. 

Protection of Persons Furnishing Materials and Labor for 
the Construction of Pwblic Works. 

February 16, 1905.—Ordered To Be Printed. 

Mr. MeCumber, from tlie Committee on Public Buildings 
and Grounds, submitted the following report [ to accompany 
H. R. 13626]: 

The Committee on Public Buildings and Grounds, to 
whom w T as referred the bill (H. R. 13626) to amend an act 
approved August 13,1894, entitled “An act for the protection 
of persons furnishing materials and labor for the construc¬ 
tion of public works,” have examined the same and report: 

The report of the Committee on the Judiciary of the House 
of Representatives is adopted, and the passage of the bill is 
recommended. 

The House report is as follows: 

The bill proposes to amend the act of August 13, 1894, 
for the protection of persons furnishing materials and labor 
for the construction of public works in such manner as to 
secure to the United States priority in the satisfaction of its 
claim against the contractor for such works out of the penalty 
of the bond given by him, in case he should fail in the per¬ 
formance of his contract, and to provide for a distribution 
of the remainder of such penalty among the persons furnish¬ 
ing labor and materials to the contractor, ratably in propor¬ 
tion to the amount of their respective claims, in case such 
remainder be insufficient to satisfy the claims of all. 

The necessity for this amendment has been brought about 
by the decisions of the Federal courts that the law which 
gives the United States priority in the satisfaction of its claim 
against an insolvent (Rev. Stat., sec. 3466) has no applica¬ 
tion to the case of an insufficiency of the penalty of the con¬ 
tractors’ bond to satisfy both the claim of the United States 
and the claims of subcontractors in the event of a default by 
the contractors. (United States -v. Heaton, 124 Rep., 700, 
since affirmed by Circuit Court of Appeals; American Surety 
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Co. v. Lawrenceville Cement Co. et al., 110 Fed. Rep., 25; 
123 Fed. Rep, 288; 124 Fed. Rep, 699; 126 Fed. Rep, 
811.) 


The practical effect of these decisions will be to postpone 
the United States in every case till the claims of subcon¬ 
tractors are satisfied, or else to compel the United States to 
accept a ratable share in the distribution of the penalty of 
the bond when all the parties having claims upon the bond 
are convened in a court of equity at the suit of the surety. 
This results from the fact that the claims of subcontractors 
nearly always mature before that of the United States, who 
are not in a position to sue on the bond until the time limited 
for the performance of the contract has expired. 

If it should be suggested that this difficulty can be obviated 
by taking a bond in a penalty large enough to secure all 
possible claims by the United States and of subcontractors 
also, the reply is that this would be impracticable, as in that 
case in a work of any importance the amount of the bond 
would be so large as to be almost prohibitory when individual 
sureties are to be furnished, and exceedingly onerous where 
corporate surety is to be given and a premium paid the 
company. This premium is paid in the first instance by 
the contractor, but it is ultimately paid by the United States, 
as the contractor of course includes it in the estimate on 
which he makes his bid for the contract. 

Incidental features of the amendment are those which— 


1. Give the right to subcontractors to intervene and set 
up their claim in any suit brought by the United States on 
the bond. 

2. Giving subcontractors the right to bring suit on the 
bond when no suit is brought by the United States. 

3. Requiring all suits on such bond to be brought in the 
Federal courts. 

4. Providing that suit on such bond by subcontractors 
must be commenced within one year after performance and 
final settlement of said contract. 

5. Providing that only one action shall be brought on 
such bond on behalf of the subcontractors, to which action 
any subcontractor may become a party by filing his claim 
therein. 

6. Giving the surety the right to pay into court the full 
amount of the penalty of the bond and to be discharged 
from further liability. 

The committee recommends the passage of the bill. 
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